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We celebrated our Constitution Day on 26th

November 2015. To me it sounds a little bizarre

that we remember to celebrate this day this year after

forgetting (or not wanting) to do so for the last 65

years! The reason to resurrect this day from history

is still baffling to me. As we also celebrate the Republic

Day, the product and purpose of the Constitution, the

public would have been better served if they had been

informed about the purpose and appropriateness for

the celebration of a Constitution Day. After all a national

celebration is no mean event. Be that as it may, the

Government of the day thought it fit to allocate two

full days of working time in the Parliament discussing

our Constitution. At one level this so called celebration

served one useful purpose. These were the only two

days the Parliament did not witness unseemly

behavior and slanging matches of our elected

representatives. Though there were heated

exchanges and occasional disruptions in both the

Houses one has to admit that the MPs behavior was

exemplary by current standards. As these two days

were only meant for talking with no specific agenda

there were little enthusiasm on the part of the MPs

and no tangible benefit for the rest of us. In the past

such occasions used to produce at least some brilliant

speeches that used to be remembered and quoted

long after. On this occasion most of the speeches

were eminently forgettable except perhaps for the

ones of Arun Jaitley, Sitaram Yechury and Narendra

Modi for different reasons. Jaitley was on home

ground quoting generously from the Constitution and

speaking eloquently to the gallery in the process

reminding people how oratory is becoming an extinct

art in the temple of democracy. Yechury made one of

his best speeches ever tearing into the government

for making a mockery of Parliament by inventing days

and occasions just to celebrate. Unwittingly or

otherwise the session brought out two important

issues. One was the reopening of the debate about

FROM THE DESK OF THE CHAIRMAN

the Constitutional Amendment (42nd) that went on

also to amend the Preamble to the Constitution during

Emergency. This Amendment had the effect of

changing the description of India from being a

"sovereign, democratic republic" to a "sovereign,

socialist, secular, democratic republic" and also

changed the words "unity of the nation" to "unity and

integrity of the nation". The issue here is not so much

about the content of the amendment but about the

logic of how a Preamble can change. Preamble of a

document is always contextual in form and substance.

This amendment on the part of Indira Gandhi was an

attempt on her part not just to rewrite the history of

the country but to reinvent it. So much so it sounded

as if the wise men who wrote the Constitution did not

know how to describe their own country when the

Constitution was penned! For a country on edge the

entire exercise was like opening of old wounds or an

exercise at self- flagellation that could have been

avoided. The debate had another surprise in store,

however. Narendra Modi appeared in the Lok Sabha

in a new avatar from being combative to conciliatory

so much so he even reached out to the Congress

with an olive branch. Necessity is the mother of

invention. He even went to the extent of praising

Jawaharlal Nehru and his other predecessors in his

speech in the Lok Sabha even as his lieutenants, both

the Home and Finance Ministers accused the then

governments (read Congress) of transgressing the

constitutional provisions especially during the

Emergency. That was a classic game of good-cops-

bad-cops being played out in the Parliament for you.

Let me stay with the subject of Constitution one more

time. It was natural that a discussion on the need and

necessity of an Upper House in Parliament came to

dominate the discussions when the Government met

with stiff resistance from Rajya Sabha for the

Constitutional Amendment Bill to implement the

proposed Goods and Services Tax. This was the
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second time that the Government was getting bruised

in the Upper House after the Land Acquisition Bill

which is now languishing in cold storage. It is also

quite natural for any ruling party to feel cheated

whenever it is not able to legislate new laws once

voted to power in the lower House by the people of

the country. The opinion is sharply divided in the

country about the usefulness of the upper houses in

state legislature and in the Parliament. The founders

of the Constitution thought it fit to have an upper

house in the Parliament following the practice found

in evolved democracies like those in US or UK. The

primary objective of setting up an upper house is to

ensure that there is an element of continuity in

governance and also to provide checks and balances

in the system to ensure that majoritarianism does not

undermine the basic principles of democratic

functioning of a government. If the Rajya Sabha has

not lived up to this lofty promise is more a reflection

of our society. Over a period of time the political

establishment has used membership in the Upper

House as a privilege to be peddled for political gains.

Even members nominated by the President tend to

be blatantly partisan. Though the Rajya Sabha at

times may look more obstructionist and dysfunctional

it does serve a purpose at the end of the day, albeit a

bit less illustriously as the founding fathers of the

Constitution envisaged. Moreover, in a federal

structure where the states are constantly under the

fear of being deprived of their rightful privileges Rajya

Sabha has indeed a role to play. After all, it is the

Council of States, the very essence of the federal

nature of our nation state. Now the time has come for

all political parties to get used to the fact that the Upper

House is here to stay. With such a fractured polity in

the country it would never be possible for any

government in future to introduce a constitutional

amendment bill to abolish the Rajya Sabha as that

Bill will has to be passed by Rajya Sabha itself to

liquidate itself! The House created to provide checks

and balances in the systemis undoubtedly providing

checks and one only hopes that it would also evolve

itself to provide some balance as well.

Paris has dominated the news for more reasons than

one recently. The terrorist attack by ISIS in Paris has

shaken the very confidence of the world in itself. After

the 9/11 attack on the twin towers in New York the

world had been experiencing sporadic yet regular

terror attacks but it had not been prepared for

something like what happened in Paris. Al Qaeda's

avowed policy was to attack western targets on

western soil; but ISIS wanted to wreak vengeance by

getting the western powers to come down to their

territory. Post Paris all strategies would need to be

recalibrated by all concerned. This will necessarily

involve western boots on the ground in Syria. That

would be bound to be a watershed moment in the

world's resolve to fight against ISIS. In the Syrian crisis

it is again getting proven that even mighty armies are

powerless when it comes to fighting unarmed people.

As always it is also difficult to fight someone who blows

himself for his cause. It was John F Kennedy who

said once famously years back that the best of security

is of no consequence against someone who is willing

to kill himself to kill someone else. ISIS also appears

to have chosen France to strike to obtain maximum

mileage. France has a sizeable Muslim population

who has a difficult choice before them. They either

have to condemn ISIS unequivocally risking their own

lives or become supporters of outfits like

ISIS,disillusioned as they are with the state of their

less than dignified existence in their adopted country.

Backlash from other citizens in the country is certain

to push some of the Muslim radicals straight into the

hands of ISIS. That is exactly what ISIS is waiting for.

Paris is alsohosting the biggest ever climate change

conference of leaders of countries around the world

this week. The very fact that such a large number of

heads of governments attended the conference

augurs well for the cause. As the saying goes, a

problem by itself may not be the real problem; not

recognizing and accepting the former as a problem

is. That is what is happening now when it comes to

climate change. There are many, especially those in

the United States who refuse to accept climate change

as a threat to humanity even today. According to many

of them climate change is pure scientific fiction and if

you are noticing unseasonal rains, unheard of floods

or even warming of the earth they are all facts

attributable to reasons not necessarily linked to

increases in carbon emissions. Pretty little has

happened so far in the Paris conference except for

the usual rhetorical pledge and support by countries

around the world. Let us wait and see what transpires.
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It is of particular importance to India as we are the

third biggest polluter after China and the US. Our effort

to restrict carbon emissions is bound to affect our

economic growth severely. The government has

already committed that we would reduce the

greenhouse gas emissions by about 35% by 2030, a

daunting and ambitious task considering the stage of

development we are at. Barack Obama put it so

presciently thus: "We are the first generation to feel

the effect of climate change and the last generation

who can do something about it". So well said and that

sums it all up. Now let us see what happens on the

road from rhetoric to real action.

An unprecedented and unimaginable development

took place last month in the international scene that

took everyone by surprise. Xi Jinping left Beijing and

travelled all the way to Singapore to meet Taiwan's

President Ma Ying-jeou. It was history in the making.

China does not recognise Taiwan as an independent

country. On the contrary for China this tiny island has

always been a province of China. Likewise Taiwan

considers that the entire mainland legitimately belongs

to it. How paradoxical. The ironies do not end there.

China today is the only country with two systems -

one for the mainland and one for Hong Kong where

Beijing tolerates some amount of democracy and

freedom, albeit uneasily after the British left the island.

If Ma Ying-jeou wins the elections that are due in

Taiwan one may as well see China as a country with

three systems - one for the mainland with two

independent systems - one each for Hong Kong and

Taiwan. A three-headed dragon. Sometimes facts

could look stranger than fiction. In the background of

this development a mere handshake between Nawaz

Sharif and Narendra Modi in the sidelines of some

summit or other in some corner of the world should

not even merit a mention even in the inside pages of

a newspaper of these countries!

For someone from Gujarat a visit to the United

Kingdom cannot be just another foreign jaunt. For

him Britain is something like a second home just like

Middle East for a Keralite or Canada for a Punjabi. In

the UK also Modi did what he does best - connect

with the Indian diaspora. For Modi a crowd of people

is like a pool of water for a fish. The politician in him

comes to the fore and he comes alive instantly and

connects with the crowd and how. It is always a matter

of privilege for any Indian to visit the former colonial

masters on equal terms. For David Cameron also to

be seen intimately close the popular Indian Prime

Minister is something politically rewarding. The Indian

community is growing, not only in numbers but in

stature as well. Largely the Indian diaspora identifies

itself with the Labour Party in Britain. Consequently,

for Cameron, to be seen with the Indian PM among

Indian crowds at Webley was an opportunity not to

be missed. And he did not miss it either. Modi was

the quintessential rock star in the crowd, though after

Madison, Sydney, et al he can't but repeat himself or

the charm of such events is fading ever so slowly.

But then, the Indians are getting their moment under

the dome lights and they are savoring their moment

with the one and only Prime Minister who takes the

trouble of meeting them and making them special.

The admiration is mutual. Therein also lies the

problem. Modi is so presidential in style; but too

presidential for Westminster-style democracy!

Thank you.

Venkat R. Venkitachalam
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GST CORNER
By  CMA A. B. Nawal

December 2015

Every Citizen of India is keenly waiting for outcome of

winter session w.r.t. 122nd Constitutional Amendment Bill

2014. Each citizen is also hoping that political sense will

prevail and economic decisions will be taken rather than

political decision. Empowered Committee of State Finance

Minister have made following documents open in public

domain and also started deliberating across India.

Department have invited Trade & Industries for discussions

on following business Process Reports and given the

presentation and answer the queries.

• Business Process Report - Registration

• Business Process Report - Refund

• Business Process Report - Returns

• Business Process Report - Payment

We have also submitted our suggestions as follows:

• Registration :

Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

1

2 2.1 (2) Gross Annual Turnover not

defined

Gross Annual Turnover to be

defined definition needs more

elaboration and whether

following to be considered in

Turnover :

o Intra state branch transfer or

multiple verticals registered

separately within the state

o Intrastate Captive

consumption

o Intrastate job work

o Temporary Removal  - goods

sent for repairs, calibration,

testing

o Goods supplied on returnable

basis

o Free supply of goods and

servicese

Gross Turnover being criteria for

deciding the applicability of

registration should be clearly

defined

2.1 (2) Once a dealer crosses the

required threshold or he starts a

new business, registration

application must be filed within

30 days from the date of the

dealer's liability for obtaining

such registration. Effective date

of registration would be the date

of application in all cases i.e.

whether the application has been

filed within prescribed time limit

of 30 days or otherwise. The

taxpayer would be eligible for ITC

in respect of all his purchases

from the date of application in

case application for registration

has been filed within 30 days. The

taxpayer would, however, not be

eligible for ITC in respect of his

No Law to be made when it is felt

that it will not fall in the judicial

scrutiny

ITC to be allowed on all the inputs

/ supplies received no sooner

either registration is made or

threshold limit is crossed and

compounding scheme is not

opted and suitable transitional

ITC to be allowed on the stock

held.

Law should be drafted in such a

fashion that it should not require

amendment for considerable

period  of time. It will provide

confidence to the investor and

stake holders.
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Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

purchases prior to the date of

registration in case the

registration application is not filed

within the prescribed time limit of

30 days, although Centre is of the

view that such a provision may

not stand the test of judicial

scrutiny.

2(10) The concept of Input Service

Distributor (ISD) presently being

followed in Centre's Law may

continue if the GST Law so

provides. They would be

required to obtain GSTIN for

distributing the credit of GST paid

on services proposed to be used

at multiple locations which are

separately registered. This would

be an exception/ deviation in

case of services only. GST Law

Drafting Committee to make

appropriate provisions for the

same

Provision of registration of ISD

should be deleted and all

locations on all India basis to be

registered and any supply of

goods or supply of services,

eventhough apportionment of

common expenses should be

against GST invoice. If still

concept of ISD continues, then

Distribution of Credit of Goods

received at Head Office is yet to

be decided (also mentioned in

the report).

Distribution of the credit of goods

in case service providers needs

to be looked into (also mentioned

in the report).

Clarity on Multiple ISD

registrations needs to be

incorporated as an entity may

have multiple location wherein

the services are received.

Number of common expenses

are incurred and those are

apportioned based on services

rendered / suitable basis in terms

of Cost Accounting Standard -3

issued by Institute of Cost

Accountants of India.

3.7 Switching over from

Compounding scheme to Normal

scheme and vice-versa

Transitional Provision of availing

ITC or reversing ITC on stocks

should be made available in line

with Rule 11 of Cenvat Credit

Rules, 2004.

5.2 Tax Return Preparer Scheme  -

A taxable person may prepare

his registration application /

returns himself or can approach

the TRP for assistance. TRP will

prepare the said registration

document / return in prescribed

format on the basis of the

information furnished to him by

the taxable person. The legal

responsibility of the correctness

of information contained in the

forms prepared by the TRP will

rest with the taxable person only

and the TRP shall not be liable

for any errors or incorrect

information. If so provided in the

GST law, TRPs would be

approved by the tax

administration of the Centre and

Qualification and eligibility

criteria for TRPs to be defined
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Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

5.3 Facilitation Centre (FC) shall be

responsible for the digitization

and / or uploading of the forms

and documents including

summary sheet duly signed by

the Authorized Signatory and

given to it by the taxable person.

After uploading the data on

common portal using the ID and

Password of FC, a print-out of

acknowledgement will be taken

and signed by the FC and handed

over to the taxable person for his

records. The FC will scan and

upload the summary sheet duly

signed by the Authorized

Signatory. This is the system in

vogue for submitting TDS returns

by more than 2 million tax

deductors to the Income Tax

Department.

Existing Criteria laid down by

CBEC should be followed for

granting FC

11.15 Field 19 asks for the details of

authorized representative (TRP /

CA/ Advocate, etc.) of the

taxpayer.

Field 19 asks for the details of

authorized representative (TRP /

Practising Cost Accountant /

Pracitising  Chartered

Accountant / Practising

Companies Secretary /

Advocate) of the taxpayer.

Only professionally qualified

persons should be eligible for the

TRP for better professional

services to the tax payer.

Centralized Registration  - for

Service Providers having PAN

India presence should be made

available so as to reduce

compliance cost.

If centralized registration of

service providers having PAN

India presence is not provided

then such person have to file

almost 37(thirtyseven) returns

every month, which will add to

compliance cost. At present,

service provider is eligible to

obtain centralized registration

where centralized accounting or

centralized billing system is

possible and any destination or

any branch can provide the

services to any account holder

located in India. Therefore, it will

be a very tedious exercise to file

the return of such transactions.

For example, a person having his

address in Delhi Branch of Bank

of India can operate his bank

account from any branches

across in India and services are

the States and will also be

provided appropriate training by

them, as per common curriculum

to be devised by EC/ GST

Council.
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Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

provided from any branch to such

account holder. Similarly,

services are provided on-line

through internet banking and

hence, centralized registration

will reduce not only compliance

cost but will eliminate any

litigations on account of SGST

payable. Hon'ble Prime Minister

of India and all State

Governments are committed to

introduce the procedure which

achieves the mission of Ease of

doing business in India and

therefore compliance proce-

dures and cost will be reduced.

Forms All Registration Application Constitution of Business in the all

Application for registration format

should include Association of

Person and Joint Ventures.

Forms Identification of Deemed Exporter

on the GSTN for buyer of the

goods and services is not

envisaged in the proposed

business process for registration.

A  legal entity may have all the

units including EOU, SEZ, DTA,

etc.

2 No provision for refund of  Taxes

paid by units availing area based

exemptions

Provisions related to transition

period in the GST Act (CGST Act

& IGST Act of Central Government

and   SGST Act of various state

governments ) should have

unambigious wording w.r.t

conversion of existing exmeption

scheme to exemption by way of

Refund Mechanism.

Forms Para 12 of Registration Format Para 12 of Registration Format

should include Deemed Export

category . Further provision to be

made to select more than one

category of business activity.

1 No provision for refund of

benefits already granted under

Industrial Policy of various States

Provisions related to transition

period in the GST Act (CGST Act

& IGST Act of Central Government

and   SGST Act of various state

governments) should have

unambigious wording w.r.t

conversion of existing exmeption

scheme to exemption by way of

Refund Mechanism.

• Refund
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Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

presently required for making tax

free supplies.

Present system of importing

inputs without payment of duty

against Advance Authorisation

should continue not only for

payment of basic customs duty

but also for IGST

5 A (iii) In first two situations i.e. in case

of wrong mention of nature of tax

(CGST / SGST / IGST) or in case

of wrong mention of GSTIN, the

tax administration is required to

verify the correctness of the

taxpayer's claim and therefore the

taxpayer may file a refund

application which should be

decided within a period to be

prescribed by the GST Law.

(1) Mechanism of adjustment of

excess / wrong tax paid into

correct tax code within specified

period of ultimate payment to

respective tax authorities finally

remitted from bank (2) Such

defaults should not be

considered under BLACK

LISTING provisions . The type tax

should be available rather than

refund mode or alternatively such

type of adjustment can be routed

through nodal agency / clearing

house rather than payment first

in the correct code / type and

obtaining refund for the incorrect

payment of CGST / SGST / IGST

and vice versa.

This needs to be done otherwise

there would be impact as follows:

1. Delay in the noticing the error,

interest payment would be

required.

2. Blockage of Funds on double

payment and thereafter

obtaining the refund

3. Fear of BLACKLISTING in the

transition period from the

stage of locating error and

payment. BLACKLISTING

would cause the loss of

business since the purchaser

would cannot avail the ITC.

6 B (v) (g) As regards the BRC, it was noted

that as per the RBI guidelines, the

exporter has a time period of one

year from the date of export,

within which the export proceeds

are required to be remitted into

India. Thus BRC will not be

available till the time export

proceeds are realized. Therefore

it is recommended that

submission of BRC may not be

insisted upon at the time of filing

of refund application and post

facto verification can be carried

out by the tax authorities. The

refund in such cases should be

subject to submission of BRC

This para should be either

omitted or restricted to exports

having commercial value and this

para should not be made

applicable to any exports which

is having without consideration.

As a matter of fact, export is zero

rated and therefore, exports can

be made without payment of any

IGST or paid refund mechanism

is allowed. If refund is linked with

BRC, then it will be

discrimination.

Where BRC received in Indian

rupees then how to deal in such

setuation.

Even in the existing law of Central

Excise /  VAT / CST,such type of

provision is not in existence.

Refund / Rebates in case of

exports have never been

disallowed. Further, FOC

samples/ replacement / Job Work

/ repairs etc... will have the

incidence of taxes which is

against the international norms

and WTO policy. (2) Even RBI

allows for self-write off to the

extent of 10% of FOB value of

exports of the preceeding year

and in such case, at present,

excise duty/VAT is not

demanded. Hence, refund

3 B (iii) Obtaining non duty paid inputs

and exporting final product

without payment of duty.

It is recommended that the first

option mentioned above i.e.

option to procure duty free inputs

for exported goods should not be

available in the GST regime. This

would obviate the requirement of

submission of statutory form and

the supplier of goods to the actual

exporter would be required to pay

the GST and will not be required

to comply with various formalities

It is recommended that the first

option mentioned above i.e.

option to procure indigenous duty

free inputs for exported goods

should not be available in the

GST regime. This would obviate

the requirement of submission of

statutory form and the supplier of

goods to the actual exporter

would be required to pay the GST

and will not be required to comply

with various formalities presently

required for making tax free

supplies.

Number of exporters are availing

the benefit of advance

authorisation under Foreign

Trade Policy with  no payment of

any duties (including  Basic

Customs Duty, CVD, SAD, Anti -

Dumping Duty  and safe Guard

Duties ) and they should not be

put a loss and / or requirement of

high working capital for blockage

of duties.



Bizsol UPDATE December - 2015

9

Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

8 B (ii) (b) The supplier may file a simple

refund application along with a

Chartered Accountant's

Certificate certifying the fact of

non-passing of the GST burden

by him, being claimed as refund.

GST Law Drafting Committee

may prescribe a threshold

amount below which self-

certification (instead of CA

Certificate) would be sufficient.

Certification should be from any

Practicing Cost Accountant or

Chartered Accountant instead of

existing wording of "Chartered

Accountant".

Institute of Cost Accountants of

India and Institute of Chartered

Accountants of India are set up

by the Act of Parliament and

members of either Institute are the

professional in the fields of

accountancy, taxation, audit and

management and members are

govern with code of Ethics and

Disciplinary Mechanism of the

respective institute. Therefore,

both the professionals are

qualified to conduct the audit

under Central Excise Act, 1944,

Finance Act, 1994, and State VAT

Acts.  Since, all the taxes under

the above laws are scheduled to

be subsumed in then GST, both

the professionals are eligible for

certifying the refunds as well as

the audit.

9 C (vii) Provisional Assessment

For satisfying the requirement of

unjust enrichment, the taxpayer

would be required to submit a

Chartered Accountant's

Certificate certifying the fact of

non-passing of the GST burden

by the taxpayer, being claimed

as refund.

Certification should be from any

Practicing Cost Accountant or

Chartered Accountant instead of

existing wording of "Chartered

Accountant".

Institute of Cost Accountants of

India and Institute of Chartered

Accountants of India are set up

by the Act of Parliament and

members of either Institute are the

professional in the fields of

accountancy, taxation, audit and

management and members are

govern with code of Ethics and

Disciplinary Mechanism of the

respective institute. Therefore,

both the professionals are

qualified to conduct the audit

under Central Excise Act, 1944,

7 B (i) DEEMED EXPORT OF GOODS

OR SERVICES

Chapter 7 to be replaced instead

of chapter 8

Deemed Exports relates to

chapter 7 of Foreign Trade Policy

2015-2020 and not chapter 8 as

it was Chapter 8 of Foreign Trade

Policy 2009-14

details within a period of

maximum one year or such

period as extended by RBI from

the date of the export. If such

details are not submitted at the

portal at which the refund

application was made, the portal

should generate an alert/report

for the concerned tax authorities

to take up appropriate action. In

case of any short receipt of export

receipts, necessary action for

recovery of proportionate

refunded amount may be taken

accordingly.

cannot be linked with BRC in

case of exports

Further when amount is not

realized on account of failure to

pay by customer but covered

under insurance cover of ECGC

then even draw back is given and

no reversal is asked for.

As a principal of GST, the

taxability is on the supply, then

why only in case of exports BRC

is asked for which is in

contradiction of GST Principal.



Bizsol UPDATE December - 2015

10

Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

11 E  (iv) PAYMENT OF DUTY/TAX

DURING INVESTIGATION BUT

NO / LESS LIABILITY ARISES AT

THE TIME OF FINALIZATION OF

INVESTIGATION /

ADJUDICATION

Looking at the policy objective of

making the refund process hassle

free, it is recommended that the

taxpayer may file a simple refund

application along with a

Chartered Accountant's

Certificate certifying the fact of

non-passing of the GST burden

by him, being claimed as refund.

Certification should be from any

Practicing Cost Accountant or

Chartered Accountant instead of

existing wording of "Chartered

Accountant".

Institute of Cost Accountants of

India and Institute of Chartered

Accountants of India are set up

by the Act of Parliament and

members of either Institute are the

professional in the fields of

accountancy, taxation, audit and

management and members are

govern with code of Ethics and

Disciplinary Mechanism of the

respective institute. Therefore,

both the professionals are

qualified to conduct the audit

under Central Excise Act, 1944,

Finance Act, 1994, and State VAT

Acts.  Since, all the taxes under

the above laws are scheduled to

be subsumed in then GST, both

the professionals are eligible for

certifying the refunds as well as

the audit.

12 F TAX CREDIT ON INPUTS USED

FOR MANUFACTURING /

GENERATION /PRODUCTION /

CREATION OF TAX FREE

SUPPLIES OR NON-GST

SUPPLIES:

10 D  (i) Refund of Pre-Deposit for Filing

Appeal including refund arising

in pursuance of an Appellate

Authority's order. Looking at the

policy objective of making the

refund process hassle free, it is

recommended that the taxpayer

may file a simple refund

application along with a

Chartered Accountant's

Certificate certifying the fact of

non-passing of the GST burden

by the taxpayer, being claimed

as refund.

 As a matter of fact, when it is pre-

deposit, even today, doctrine of

unjust enrichment is not

applicable and hence no

certification should be insisted for

and at present by simple letter,

refund is granted, similar

procedure is to be adopted with

necessary modification linked

with GSTN.  (2) If pre-deposit is

considered, the payment already

made during the investigation

period self-certification from the

Tax payer should be obtained

that the said amount had not been

recovered from customer directly

or indirectly.

However, if Certification is

insisted, it should be from any

Practicing Cost Accountant or

Chartered Accountant.

At present, doctrine of unjust

enrichment is not applicable for

mandatory  deposit made before

filing appeal in accordance with

decision held in Commsioner of

Customs Import Raigad vs

Finachord Chemicals Private

Limited 2015 319 ELT 616 SC

and Union of India vs Suvidhe

Limited 1997 (94) ELT A159  and

hence there is no need to prove

the onus of unjust enrichment

before granting the refund and

hence no certification is required

Finance Act, 1994, and State VAT

Acts.  Since, all the taxes under

the above laws are scheduled to

be subsumed in then GST, both

the professionals are eligible for

certifying the refunds as well as

the audit.



Bizsol UPDATE December - 2015

11

• Payment :

Sr.
No.

Clause as
per Report

As per Report Suggestion Justification

Chairman of Empowered Committee of State Finance

Minister had to resign and last meeting on 20th November

2015 was chaired by Shri. Arvind Kejariwal and in the next

meeting New Chairman will be appointed. Meanwhile, sub-

committee on Revenue Neutral Rate have submitted the

report but it was further formed the sub-committees to

finalise the revenue neutral rate.

Let us hope, Draft GST Law will be in Public Domain by

end of this month or in early December and winter session

of Rajya Sabha will pass 122nd Constitutional Bill 2014.

Meanwhile, Government is getting ready. Industry and

Trade have to be geared up.

13 F (vi) The tax credit on the inputs used

for supply of exempted / NIL rated

/ non GST goods or services

should be treated as "ineligible

input tax credit" and there should

be an appropriate provision in the

return to provide the related

invoice details.

One to one correlation of input

and output should not be insisted,

but provision of reversal of ITC

should be made available if such

material is used for supply of of

exempted / NIL rated / non GST

goods or services and rather than

making ineligible input tax credit

at the time of receipt and suitable

provisions would be made in the

Return for reversal of ineligible

input tax credit.

There are chances of errors in

deciding the eligibility ( in some

cases may be proportionate

eligibility) at the time of availment

of ITC (Which is based on supply

statement of the supplier)

• Returns :

1 GSTR-1 Clarification w.r.t. requirement of

shipping bill no at the time of filing

of return, since the shipping bill

is filed after the consignment is

reached to the port and taxpayer

may not have the shipping bill

number at the time of filling of

return.

In case of export, whether the

exports needs to be reported only

after the shipping bill is filed.?

2 GSTR-3 After completion of return,

payment link to be provided and

upon following of the same the

exact amount of tax is allowed to

be paid so as to avoid situation

of refund in case of excess

payment.

1 Process involved in e-payment
of GST:
The taxpayer can choose any of

the gateways available on the

portal for making the payment.

The exact charge should be

calculated separately by the

gateway service provider. The

gateway provider should collect

this amount separately over and

above the challan amount. The

challan amount should be fully

credited to respective Govern-

ment accounts maintained with

the authorised bank (acquiring

bank for CC/DC payments), while

the gateway charges should be

retained back by the gateway

provider.

While authorizing the bank to

collect the tax revenue those

banks who will not recover any

charges for remitting the

government revenues should

only be preferred.

At present, tax payer is not

charged for any any payment

made to the bank with respect to

Government revenues.

Therefore, it is in line with ease

of doing business without any

additional cost.

17
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Background

Chapter VI (Section 119) of the Finance Act 2015

contains provisions for levy and collection of Swachh

Bharat Cess (SBC). Now the Government has

announced 15th November, 2015 as the date from

which the provisions of Section 119 would come into

effect (notification No.21/2015- Service Tax, dated 6th

November, 2015 refers). Simultaneously, Government

has also notified levy of Swachh Bharat Cess at the

rate of 0.5% on all taxable services. Effectively, the

rate of SBC would be 0.5% and new rate of service

tax plus SBC would be 14.5%. As such SBC translates

into a tax of 50 paisa only on every one hundred

rupees worth of taxable services. The proceeds from

this cess will be exclusively used for Swachh Bharat

initiatives. In this context, the relevant Chapter of the

Finance Act, 2015 is reproduced below :-

CHAPTER VI

SWACHH BHARAT CESS

119. (1) This Chapter shall come into force on such

date as the Central Government may, by notification

in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance

with the provisions of this Chapter, a cess to be called

the Swachh Bharat Cess, as service tax on all or any

of the taxable services at the rate of two per cent. on

the value of such services for the purposes of

financing and promoting Swachh Bharat initiatives or

for any other purpose relating thereto.

(3) The Swachh Bharat Cess leviable under sub-

section (2) shall be in addition to any cess or service

tax leviable on such taxable services under Chapter

V of the Finance Act, 1994, or under any other law

for the time being in force.

(4) The proceeds of the Swachh Bharat Cess levied

under sub-section (2) shall first be credited to the

Consolidated Fund of India and the Central

Government may, after due appropriation made by

Parliament by law in this behalf, utilise such sums of

money of the Swachh Bharat Cess for such purposes

specified in sub-section (2), as it may consider

necessary.

(5) The provisions of Chapter V of the Finance Act,

1994 and the rules made thereunder, including those

relating to refunds and exemptions from tax, interest

and imposition of penalty shall, as far as may be, apply

in relation to the levy and collection of the Swachh

Bharat Cess on taxable services, as they apply in

relation to the levy and collection of tax on such taxable

services under Chapter V of the Finance Act, 1994 or

the rules made thereunder, as the case may be."

On this issue, Hon'ble FM in his speech for Budget

2015-16 has stated as under:

10. The third is 'Swachh Bharat' which we have been

able to transform into a movement to regenerate

India. I can speak of, for example, the 50 lakh toilets

already

constructed in 2014-15, and I can also assure the

Members of this august House that we will indeed

attain the target of building six crore toilets. But,

Madam, Swachh Bharat is not only a programme of

hygiene and cleanliness but, at a deeper level, a

programme for preventive health care, and building

awareness."

"123. --It is also proposed to have an enabling

provision to levy Swachh Bharat Cess at a rate of 2%

or less on all or certain services if need arises. This

Cess will be effective from a date to be notified.

Resources generated from this cess will be utilised

for financing and promoting initiatives towards Swachh

Bharat."

Q.1 What is Swachh Bharat Cess (SBC)?

Ans. It is a Cess which shall be levied and collected in

accordance with the provisions of Chapter VI of the

Finance Act, 2015,called Swachh Bharat Cess, as

service tax on all the taxable services at the rate of

0.5% of the value of taxable service.

Q.2 What is the date of implementation of SBC?

Ans. The Central Government has appointed 15th day

of November, 2015 as the date from which provisions

of Swachh Bharat Cess will come into effect

(Notification No.21/2015-Service Tax, dated 6th

November, 2015 refers).

Q.3 Whether SBC would be leviable on exempted

services and services in the negative list?

SWACHH BHARAT CESS (SBC)

FREQUENTLY ASKED QUESTIONS (FAQ)
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Ans. Swachh Bharat Cess is not leviable on services

which are fully exempt from service tax or those

covered under the negative list of services.

Q.4 Why has SBC been imposed?

Ans. SBC has been imposed for the purposes of

financing and promoting Swachh Bharat initiatives or

for any other purpose relating thereto.

Q. 5 Where will the money collected under SBC

go?

Ans. Proceeds of the SBC will be credited to the

Consolidated Fund of India, and the Central

Government may, after due appropriation made by

Parliament, utilise such sums of money of the

SBC for the purposes of financing and promoting

Swachh Bharat initiatives or for any other purpose

relating thereto.

Q.6 How will the SBC be calculated?

Ans. SBC would be calculated in the same way as

Service tax is calculated. Therefore, SBC would be

levied on the same taxable value as service tax.

Q.7 Whether SBC would be required to be

mentioned separately in invoice?

Ans. SBC would be levied, charged, collected and paid

to Government independent of service tax. This needs

to be charged separately on the invoice, accounted

for separately in the books of account and paid

separately under separate accounting code which

would be notified shortly. SBC may be charged

separately after service tax as a different line item in

invoice. It can be accounted and treated similarly to

Education cesses.

Q. 8 Whether separate accounting code will be

there for Swachh Bharat Cess?

 Ans. Yes, for payment of Swachh Bharat Cess, a

separate accounting code would be notified shortly

in consultation with the Principal Chief Controller of

Accounts. These are as follows:-

Swachh Bharat Tax Other Penalties Deduct

Cess (Minor Head) Collection Receipts  Refunds

0044-00-506 00441493 00441494 00441496 00441495

Q. 9 What would be effective rate of service tax

and SBC post introduction of SBC?

Ans. Effective rate of service tax plus SBC, post

introduction of SBC, would be [14% + 0.5%].

Q.10 Whether SBC is a 'Cess' on tax' and we need

to calculate SBC @ 0.50% on the amount of

service tax like we were earlier doing for

calculating Education Cess and SHE Cess?

Ans. No, SBC is not a cess on Service Tax. SBC shall

be levied @ 0.5% on the value of taxable services.

Q. 11 Whether SBC is levied on all or selected

services?

Ans. The Central Government was empowered to

impose SBC either on all or some of the taxable

services. Vide notification No 22/2015-ST dated 6-

11-2015, Government has notified

that SBC shall be applicable on all taxable services

except services which are either fully exempt from

service tax under any notification issued under section

93(1) of the Finance Act, 1994 or are otherwise not

leviable to service tax under section 66B of the Finance

Act, 1994.

Q.12 How will the SBC be calculated for services

under reverse charge mechanism?

Ans. In case of reverse charge under section 68(2)

of the Finance Act, 1994, the liability has been shifted

from service provider to the service recipient. As per

section 119 (5) of the Finance Act, 2015, the

provisions of Chapter V of the Finance Act, 1994, and

the rules made thereunder are applicable to SBC also.

Thus, the reverse charge under section 68(2) of the

Finance Act, 1994, is made applicable to SBC. In this

context, to clarify, Government has issued notification

No. 24/2015-Service Tax dated 12th November, 2015

to provide that reverse charge under notification

No.30/2012-Service Tax dated 20th June, 2012 shall

be applicable for the purpose of levy of Swachh

Bharat Cess mutatis mutandis.

Q.13 How will SBC be calculated for services

where abatement is allowed?

Ans. Taxable services, on which service tax is leviable

on a certain percentage of value of taxable service,

will attract SBC on the same percentage of value as

provided in the notification No. 26/2012-Service Tax,

dated 20th June, 2012. So, this notification would

apply for SBC also in the same manner as it applies

for service tax.

For example, in the case of GTA, [Service Tax +

SBC]% would be (14% Service Tax + 0.5% SBC) X

30% = 4.35% (4.20%+0.15%)

Q.14 Whether Cenvat Credit of the SBC is

available?

Ans. SBC is not integrated in the Cenvat Credit Chain.

Therefore, credit of SBC cannot be availed. Further,
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SBC cannot be paid by utilizing credit of any other

duty or tax.

Q.15 What would be the point of taxation for

Swachh Bharat Cess?

Ans. As regards Point of Taxation, since this levy has

come for the first time, all services (except those

services which are in the Negative List or are wholly

exempt from service tax) are being subjected to SBC

for the first time. SBC, therefore, is a new levy, which

was not in existence earlier. Hence, rule 5 of the Point

of Taxation Rules would be applicable in this case.

Therefore, in cases where payment has been

received and invoice is raised before the service

becomes taxable, i.e. prior to 15th November, 2015,

there is no lability of Swachh Bharat Cess. In cases

where payment has been received before the service

became taxable and invoice is raised within 14 days,

i.e. upto 29th November, 2015, even then the service

tax liability does not arise. Swachh Bharat Cess will

be payable on services which are provided on or after

15th Nov, 2015, invoice in respect of which is issued

on or after that date and payment is also received on

or after that date. Swachh Bharat Cess will also be

payable where service is provided on or after 15th

Nov, 2015 but payment is received prior to that date

and invoice in respect of such service is not issued

by 29th Nov, 2015.

Q.16 How would the tax (Service Tax and SBC)

be calculated on services covered under Rule 2A,

2B or 2C of Service Tax (Determination of Value)

Rules, 2006.?

Ans. The tax (Service Tax and SBC) on services

covered by Rule 2A, 2B or 2C of Service Tax

(Determination of Value) Rules, 2006, would be

computed by multiplying the value determined in

accordance with these respective rules with [14% +

0.5%]. Therefore, effective rate of Service Tax plus

SBC in case of original works and other than original

works under the works contract service would be 5.8%

[(14% + 0.5%)*40%] and 10.15% [(14% + 0.5%)*70%]

respectively. Similar, would be the tax treatment for

restaurant and outdoor catering services.

Q.17 How would the tax be calculated on

restaurant services covered under Service Tax

(Determination of Value) Rules, 2006.?

Ans. Swachh Bharat Cess would be calculated on the

value arrived at in accordance with the Service Tax

(Determination of Value) Rules, 2006. For example,

the effective Swachh Bharat Cess in respect of

services provided in relation to serving of food or

beverages by a restaurant, eating joint or a mess,

having the facility of air-conditioning or central air-

heating in any part of the establishment, would be

0.5% of 40% of the total amount, i.e, 0.2% of the total

amount. The cumulative service tax and Swachh

Bharat Cess liability would be [14% ST + 0.5% SBC]

of 40% of the total amount, i.e., 5.8% of the total

amount charged.

Q.18 Whether SBC would be applicable on

services covered by Rule 6 of Service Tax Rules

(i.e. air travel agent, life insurance premium, purchase

and sale of foreign currency and services by lottery

distributors/selling agents)

Ans. Sub-rule (7D) to rule 6 has been inserted vide

notification 25/2015-Service Tax, dated 12th

November, 2015 so as to provide that the person

liable for paying the service tax under sub-rule (7),

(7A), (7B) or (7C) of rule 6 of Service Tax Rules, shall

have the option to pay SBC as determined as per the

following formula:-

Service Tax liability [calculated as per sub-rule (7),

(7A), (7B) or (7C)] X 0.5%/14%

The option under this sub-rule once exercised, shall

apply uniformly in respect of such services and shall

not be changed during a financial year under any

circumstances.

Q. 19 How would liability be determined in case

of reverse charge services where services have

been received prior to 15.11.2015 but

consideration paid post 15.11.2015?

Ans. In respect of reverse charge mechanism, SBC

liability is determined in accordance with Rule 7 of

Point of Taxation Rules, as per which, point of taxation

is the date on which consideration is paid to the

service provider. Thus, SBC liability in such case will

be 0.5% X Value of taxable service.

Q.20 Does a person providing both exempted and

taxable service and reversing credit @ 7% of value

of exempted service under Rule 6 of Cenvat

Credit Rules, does he need to reverse the SBC

also?

Ans. As SBC is not integrated in the Cenvat Credit

chain and reversal under Rule 6 is payment of amount

equal to 7% of the value of exempted services, hence,

reversal of SBC is not required under Rule 6 of Cenvat

Credit Rules, 2004.
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Sl. Chapter / heading/ Description of Tariff value US $

No. sub-heading / tariff item goods (Per Metric Tonne)

(1) (2) (3) (4)

1 1511 10 00 Crude Palm Oil 557

2 1511 90 10 RBD Palm Oil 603

3 1511 90 90 Others Palm Oil 580

4 1511 10 00 Crude Palmolein 616

5 1511 90 20 RBD Palmolein 619

6 1511 90 90 Others Palmolein 618

7 1507 10 00 Crude Soya bean Oil 741

8 7404 00 22 Brass Scrap (all grades) 3092

9 1207 91 00 Poppy seeds 2648

CUSTOMS

Notifications

Tariff:

• Exemption is withdrawn w.e.f. 20th November

2015 on import of white butter, butter oil,

anhydrous milk fat imported upto an aggregate

of fifteen thousand metric tonnes. [Notification

No. 52/2015-Cus dated 20th November -2015]

• Exemption has been granted on import of

specified goods from Republic of Singapore,

provided the products are having the origin of

Republic of Singapore. The exemption is effective

from 1st December  2015. [Notification No. 53/

2015 - Cus dated 23rd November -2015]

• Exemption has been granted for custom duties

on all raw material and parts for use in

manufacture of certain specified ships/vessels

subject to actual user condition and also

removing the requirement of manufacturing of

ships/vessels in a custom bonded warehouse

under the provisions of Section 65 of the Customs

Act, 1962 for availing duty benefits. [Notification

No. 54/2015-Cus dated 24th  November -2015]

• EOUs are now eligible for duty exemption on raw

materials/parts consumed in manufacture of

certain specified ships/vessels and cleared to

DTA, even if such ships/vessels are exempt from

basic customs duty and central excise/CV duty

[Notification No. 55/2015-Cus dated 24th

November -2015]

Non-Tariff:

• Village Tumb, TalukaUmbergaon, District Valsad

has been recognized as Customs Port for

Unloading of imported goods or loading of export

goods. [Notification No. 103/2015-Cus(NT)

dated 3rd November -2015]

• Tariff Value of following Imported goods have

been further amended as given below:
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• New All Industry Duty Drawback rates have been

specified w.e.f. 23rd November, 2015. You can

refer our website www.bizsolindia.com for

detailed schedule. [Notification No. 109/2015

Cus(NT) dated 16th November 2015,

Notification No. 110/2015 Cus(NT) dated 16th

November 2015]

• Shahebganj in Cooch Behar, West Bengal, India

and Haldibari in Cooch Behar, West Bengal, India

have been appointed as Land Customs Station

for the purpose of clearance of baggage of Indian

enclave dwellers coming from Bangladesh to

India [Notification No. 111/2015 Cus(NT)

dated 18th November 2015]

Anti-Dumping Duty:

• Definitive Anti-Dumping duty is re-imposed on

Carbon Black used in rubber applications

originating in, or exported from, People's

Republic of China, Russia and Thailand. It shall

remain in force from 18th November 2015 to 17th

November 2020, unless revoked earlier.

[Notification No. 54/2015-Customs (ADD)

dated18th November - 2015]

Safeguards Duty:
• No new Notifications.

Instructions:
• For monitoring pending Bill of Entry following

instructions are given to all commissioners:

o Commissioners shall put in place an

operating procedure by which they shall

receive a list of all Bills of Entry pending for

more than 72 hours from the time of either

'entry inwards' or filing of bill of entry,

whichever is later. Each such case will be

reviewed by the Commissioner with the

Group to examine the reasons for delay and

in particular qualitatively evaluate the

queries raised

o Chief Commissioners shall review all

pending Bills of Entry, which are not cleared

within 7 days (from date & time of 'entry

inwards' or filing of bill of entry, whichever

is later) with the Commissioners and Group.

[F.No.450/25/2009-Cus.lV dated 18th

November 2015]

• Instructions have been issued to strictly follow

Sl. Chapter/ heading/ Description of Tariff value

No. sub-heading/tariff item goods (US $)

(1) (2) (3) (4)

1 71 or 98 Gold, in any form, in respect of which 354 per 10 grams

the benefit of entries at serial number

321 and 323 of the Notification No.

12/2012-Customs dated 17.03.2012

is availed

2 71 or 98 Silver, in any form, in respect of which 470 per kilogram

the benefit of entries at serial number

322 and 324 of the Notification No.

12/2012-Customs dated 17.03.2012

is availed

Sl. Chapter/ heading/ Description of Tariff value (US $

No. sub-heading/tariff item goods Per Metric Tons)

(1) (2) (3) (4)

1 80280 Areca nuts 2662

[Notification No. 107/2015-Cus (NT) dated 9th November 2015,Notification No. 108/2015-Cus (NT) dated

13th November]
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the implementation of the Pneumatic Tyres and

Tubes for Automotive Vehicles (Quality Control)

Order, 2009 issued vide F.No. 528/109/2011 -

STO (TU) dated 15th December, 2011 [F. No.

528/109/2011-STO (TU) dated 20th November

2015]

CENTRAL EXCISE

Notifications:

Tariff:

• Government is encashing on reduction in oil

prices globally by increasing excise duties on

diesel and petrol. Excise duty on Petrol increased

by Rs.1.60 per litre and on diesel by 40 paise

per litre from 6th Nov 2015. [Notification No.

43/2015-CE,dated 6th Nov. 2015]

• Exemption from excise duty on Raw materials

and parts for use in manufacture of certain

specified Ships/vessels subject to actual user

condition and also now requirement of

manufacturing of ships/vessels in a custom

bonded warehouse for availing duty benefits is

removed. [Notification No. 44/2015-CE,dated

24th Nov 2015]

• EOUs are also eligible for duty exemption on raw

materials/parts consumed in manufacture of

certain specified ships/vessels and cleared to

DTA, even if such ships/vessels are exempt from

basic customs duty and central excise/CV duty.

[Notification No.45/2015-CE,dated 24th Nov

2015]

Non-Tariff:

• No new notifications

Circulars:

• No new circulars

Instructions:

• No new instructions.

LBT:

• No new notification.

SERVICE TAX

Notifications

• Swach Bharat Cess has been levied on all

taxable services w.e.f. 15th November 2015. The

rate of Swach Bharat Cess will be 0.5% of value

of services. For details refer FAQ on Swach

Bharat Cess in this issue. [Notification No.21/

2015-ST, Dated 06th November

2015,Notification No.22/2015-ST, dated06th

November 2015]

• Swach Bharat Cess is to be calculated on abated

value of services as specified under Notification

No. 26/2012 dated 20th June 2012-ST.

[Notification No.23/2015-ST,dated12th

November 2015]

• Swach Bharat Cess is also applicable in case of

tax payable under Reverse Charge mechanism.

[Notification No.24/2015-ST, Dated 12th

November 2015]

• The person paying Service Tax as per Rule 6

(7), 6(7A), 6(7B) or 6(7C) of the Service Tax

Rules, 1994, have option to pay Swach Bharat

Cess by multiplying Service Tax calculated as

per above mentioned Rules by .5% and then

dividing the amount by 14%. [Notification

No.25/2015-ST, Dated12th November 2015]

Circular

• The scheme has been drawn up to fast track

sanction of CENVAT Credit Refund to the

exporters of services. The Scheme is applicable

to Refund Application filed on or before 31st

March 2015 and still pending for sanction of the

refund amount. Following documents in addition

to those documents required for claiming the

refund are required to be submitted,

1. A certificate from the statutory auditor in the

case of companies, and from a chartered

accountant in the case of assessees who

are not companies, in the format given in

Annexure-1.

2. An undertaking from the claimant in the

format given in Annexure-2.

Assessee will get 80% of the refund amount as

provisional refund within 5 days of submission

of the documents. [Circular No.187/6/2015

Service Tax Dated 10th November 2015]

• Following accounting codes for Swachh Bharat

Cesshas been allotted by the Office of the
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Controller General of Accounts:

• It has been clarified that all testing and ancillary

activities to testing such as seed certification,

technical inspection, technical testing, analysis,

tagging of seeds, rendered during testing of

seeds, are covered within the meaning of 'testing'

as mentioned in sub-clause (i) of clause (d) of

section 66D of the Finance Act, 1994. Therefore,

such services are not liable to Service Tax under

section 66B of the Finance Act, 1994.[Circular

No.189/8/2015 Service Tax Dated 26th

November 2015]

FOREIGN TRADE POLICY

Notifications:
• No New Notification.

Circulars:

• No new Circular.

Public Notices:

• Agencies desirous of enlistment in Appendix 2I

of Appendices &Aayat-Niryat Forms may submit

their application as per Annexure I to Appendix

2I to the DGFT instead of the concerned RA.

Appendix 2I of the AANF lists the quality

certification agencies. [Public Notice No. 45/

2015-20 dated the 09/11/2015]

• Importer are now require to maintain register in

Appedix-4H instead of Appendix-4G for the

period of 3 years for items imported under an

Authorisation and separately for items imported

with actual user condition and its consumption.

[Public Notice No. 46/2015-20 dated the 09/

11/2015]

Trade Notices:

• MLFPS is the benefit in addition to FPS. However

exporter who have claimed FPS and intended to

claim benefit under MLFPS were facing the

difficulty in claiming the benefit under MLFPS,

since system does not allow additional benefit

on utilized Shipping bill to sort this issue it has

been decided that exportersmay file an

application (in simple letter) with the concerned

RA to claim additional benefit mentioning the

details of earlier application No. (E-com reference

no.) file no., etc along with shipping bill number,

date of shipping bill, description etc and coverage

indicating serial no. of Public notice. RA may

verify the claim and thereafter issue

supplementary scrip. [Trade No. 8/2015 dated

the 03/11/2015]

INCOME TAX

Circular:

• For Banks, Interest on Non-SLR securities to be

treated as business expense & business income

and to be considered under the head 'Profit and

gains from Business & Profession'. [Circular no.

18/2015 dated 2nd October 2015]

VAT

Trade Circular:

• In order to preserve the tax invoice for a period

of 8 years, the dealers are supposed to

discontinue the practice of issue of on thermal

paper, the invoices are to be issued only on

normal paper. [Circular 15 T 2015 dated 29th

October 2015]

• For financial year 14-15, after uploading the audit

report in 704, the dealer is required to submit

physical statement of submission &

Acknowledgement of Audit report in form 704 to

the concerned officer latest by 25th January 2016.

[Circular 17 T 2015 dated 07th November

2015]

• With effect from 01st December 2015, the

Swachh Bharat Cess Tax Other Receipts Penalties Deduct

(Minor Head) Collection (Interest) Refunds

0044-00-506 00441493 00441494 00441496 00441495

[Circular No.188/7/2015 Service Tax Dated16th November 2015]
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interest on delayed payment of Tax is as follows

SEZ
No new Notifications.

COMPANY LAW

Notifications:
• Amendment in Rule 18 w.r.t. conditions for issue

of secured debentures by the companies as per

Companied (Share Capital & Debentures) Rules,

2014 with addition of class of company stating

as under:

Companies permitted by a Ministry or

Department of the Central Governmentor by

Reserve bank oflndia or by the National Housing

Bank or by any other statutoryauthority to issue

debentures for a period exceeding ten years.

[[Notification No. G.S.R dated 6th Nov 2015]

• Revised e-form MGT-7 (For filling of Annual

Return) has been issued and effective from 16th

Nov.2015 [Notification No. G.S.R (E) dated

16th Nov 2015]

Circulars:

• Relaxation of additional fees and extension of

last date of Annual Filing of the following forms:

1. Annual Return - Form MGT-7: Original due

date: 60 days from the date of AGM.

Reviseddue date:31st Dec, 2015.

2. Financial Statement (Non XBRL) - Form

AOC-4: Original due date: 30 days from the

date of AGM. Revised due date: 31st Dec,

2015.

3. Financial Statement (XBRL) - Form AOC-4

XBRL: Original due date: 30 days from the

date of AGM. Revised due date: 31st Dec,

2015.

[General Circular No.15/2015 dated 30th Nov

2011]

FEMA/RBI:

Notifications:
No new notifications

Circulars:

• As per FEMA Regulations notified in Notification

No.FEMA/25/RB-2000 dated 3rd May 2000,

under the existing guidelines, clients (residents)

having a long-term foreign currency liability in

terms of borrowing or lending in Foreign

Exchange are permitted to hedge the exchange

rate and/or interest rate risk exposure thereof

by undertaking a foreign currency-INR swap to

move from a foreign currency liability to a rupee

liability with any AD-I bank.

With a view to facilitating hedging of long-term

foreign currency borrowings by clients

(residents), it has been decided to permit them

to enter in to Foreign Currency (FCY-INR) swaps

Sr. Period liable Rate of Interest

No. for Interest

(1) (2) (3)

1. Upto One Month 1.25% of the amount of such tax for the month or part thereof.

2. Upto 3 Months 1.25% for one month

+

1.5% for delay above one month upto 3 months or part thereof.

3. More than 3 months 1.25% for one month

+

1.5% for delay above one month upto 3 months or part thereof.

+

2% per month or part thereof for a delay above 3 months

[Circular 18 T 2015 dated 20th November 2015]
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with Multilateral or International Financial

Institutions (MFI/IFI) in which Government of

India is a shareholding member subject to the

following terms and conditions:

1. Such swap transactions shall be undertaken by

the MFI / IFI concerned on a back-to-back basis

with an AD-I bank in India.

2. AD-I banks shall face, for the purpose of the

swap, only those Multilateral Financial Institutions

(MFIs) and International Financial Institutions

(IFIs) in which Government of India is a

shareholding member.

3. The FCY-INR swaps shall have a minimum tenor

of three years. All other operational guidelines,

terms and conditions relating to FCY-INR swaps

as laid down in A.P. (DIR Series) Circular No. 32

dated December 28, 2010, as amended from

time to time, making necessary alterations while

not affecting the main point at issue.

4. In the event of a default by the resident borrower

(client) on its swap obligations, the MFI / IFI

concerned shall bring in foreign currency funds

to meet its corresponding liabilities to the

counterparty AD-I bank in India.

5. AD-I bank shall report the FCY-INR swaps

transactions entered into with the MFIs / IFIs on

a back-to-back basis to CCIL reporting platform,

including details of the foreign currency

borrower.

[RBI/2015-16/232 A.P. (DIR Series) Circular

No.28 November 05, 2015]

• As Per (DIR Series) Circular No. 80 dated

February 15, 2012, A.P. (DIR Series) Circular

No. 66 dated January 01, 2013 and A.P. (DIR

Series) Circular No. 43,a software exporter,

whose annual turnover is at least Rs.1000 Crore

or who files at least 600 SOFTEX forms annually

on an all-India basis, is eligible to declare all the

off-site software exports in bulk in the form of a

statement in excel format, to the competent

authority for certification on monthly basis.

In order to provide benefits to small exporters, it

has been decided to extend this facility to all

software exporters. All software exporters can

now file single as well as bulk SOFTEX form in

excel format to the competent authority for

certification. Since the SOFTEX data from STPI/

SEZ is being transmitted in electronic format to

RBI, the exporters are required to submit the

SOFTEX form in duplicate as per the revised

procedure. STPI/SEZ will retain one copy and

handover the duplicate copy to the exporters

after due certification.

Software exporters can generate SOFTEX form

number (single as well as bulk) for use in off-site

software exports from the website www.rbi.org.in.

In order to generate the SOFTEX number/s, the

applicant exporter has to fill-in the form online.

The Foreign Exchange Management Act (FEMA)

1999 requires exporters to complete the SOFTEX

form using the number so allotted and submit it

first to the competent authority for certification

and then to the Authorised Dealer Bank for further

necessary action, as hitherto.

[RBI/2015-16/248 A.P. (DIR Series) Circular

No.27 November 05, 2015]

• As per of A.P. (DIR Series) Circular No. 106

dated June 19, 2003, an importer has to submit

the following as evidence of import:

a) Exchange control copy of the Bill of Entry

for home consumption

b) Exchange control copy of the Bill of Entry

for warehousing, in the case of 100% Export

Oriented Units (EOUs)

c) Customs Assessment Certificate or Postal

Appraisal Form as declared by the importer

to the Customs Authorities.

1. With the establishment of Free Trade

Warehousing Zones / SEZ Unit warehouses,

imported goods can be stored and used for re-

export or re-selling purposes for which Customs

Authorities issue Ex-Bond Bill of Entry. AD banks

are advised to consider the Bill of Entry issued

by Customs Authorities named as Ex-Bond Bill

of Entry or by any other similar nomenclature,

as evidence for physical import of goods;

2. In cases where goods have been imported

through couriers, the Courier Bill of Entry, as

declared by the courier companies to the

Customs Authorities, may also be considered as

evidence of import of goods.

[RBI/2015-16/248 A.P. (DIR Series) Circular

No.29 November 26, 2015]
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FX Updates

USD/INR ($)

The INR depreciated against the US Dollar towards the end of the month as an increase in expectations of a Fed

rate-hike in December 2015 supported the demand for the USD. The positive US employment data followed by a

rise in the GDP further supported the expectations. The FII inflows remained strong and supported the INR. Rise in

India's GDP figures could support the Rupee in the short-term, but the local currency could depreciate in the

coming days as talks of the Fed rate-hike gather steam.

EUR/INR (   )

The EUR fell against the INR in the previous month as talks of further monetary stimulus by the ECB weighed on

the demand for the Euro. The terrorist attacks in Paris further dented investor sentiments. Economic risks to the

currency bloc were visible and ECB policymakers could extend the asset purchase plan to achieve the desired

inflation target. The Euro's losses were limited as German business sentiment improved in the previous month but

negative inflation data could continue to hamper the demand for the Euro.

GBP/INR (£)

The GBP fell against the USD but remained range bound against the INR in the previous month. The British

Manufacturing PMI and Services PMI were upbeat and supported the demand for the Sterling. But an unexpected

drop in the UK's retail sales and negative CPI negated the gains in the GBP. The pair depreciated after BoE

Governor Carney highlighted that interest-rates would likely to remain low. There could be downside risks to the

economy, contrary to the BoE's latest economic outlook.

JPY/INR (¥)

The Yen strengthened against the INR towards the end of the previous month as the BoJ's decision to keep the
monetary policy unchanged supported the demand for the Yen against a basket of major currencies. The Japanese

labour market continued to strengthen despite faltering exports and production levels. The inflation expectations

remained weak despite a significant fall in crude oil prices. The Japanese economic outlook improved steadily

towards achieving price stability and the inflation target of 2 %.

Tenure USD/INR EUR/INR GBP/INR JPY/INR

Current Levels (25/11/2015) 64.92 71.95 99.31 0.5398

1 Week 64.80-65.15 71.75-72.15 99.15-99.65 0.5380-5410

2 Weeks 64.75-65.35 71.65-72.45 98.85-100.05 0.5365-5425

4 Weeks 64.70-65.55 71.50-73.00 99.55-100.85 0.5355-5455

Key Economic Indicators

Date Currency Event Forecast Previous

03/12/2015 EUR ECB Press Conference -- --

03/12/2015 GBP Services PMI 55.1 54.9

03/12/2015 USD Fed Chair Yellen Testifies -- --

03/12/2015 INR Nikkei India Services PMI 52.89 53.2

04/12/2015 USD Unemployment Rate 5.0% 5.0%

04/12/2015 USD Trade Balance -- -40.8 B

10/12/2015 GBP Monetary Policy Summary -- --

11/12/2015 EUR Targeted LTRO -- --

12/12/2015 INR Inflation Rate 5.05% 5.00%

15/12/2015 USD Core CPI -- --
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CBEC Notified Exchange Rate for Conversion of Foreign Currency w. e. f,

20th November, 2015 [Notification No.112/2015-Customs (N.T)

Dated 19th November -2015]

SCHEDULE - I

S.No. Foreign Currency

Rate of exchange of one unit of foreign currency

equivalent to Indian rupees

(For Imported Goods) (For Export Goods)

1 Australian Dollar 48.0 46.80

2 Bahrain Dinar 180.70 170.25

3 Canadian Dollar 50.4 49.35

4 Danish Kroner 9.60 9.35

5 EURO 71.70 69.90

6 Hong Kong Dollar 8.60 8.45

7 Kuwait Dinar 223.90 211.65

8 New Zealand Dollar 43.85 42.65

9 Norwegian Kroner 7.75 7.55

10 Pound Sterling 102.35 100.10

11 Singapore Dollar 47.20 46.15

12 South African Rand 4.80 4.55

13 Saudi Arabian Riyal 18.15 17.15

14 Swedish Kroner 7.70 7.50

15 Swiss Franc 65.85 64.35

16 UAE Dirham 18.55 17.50

17 US Dollar 66.70 65.65

S.No. Foreign Currency

Rate of exchange of 100 units of foreign currency

equivalent to Indian rupees

(For Imported Goods) (For Export Goods)

1 Japanese Yen 54.3 53.1

2 Kenya Shilling 66.65 62.9

SCHEDULE-II



Bizsol UPDATE December - 2015

23

Customs
v Conversion of free shipping bills into

drawback shipping bills: Conversion

permissible only when claim for duty drawback

was beyond the control of the exporter:

conversion is permissible only when the exporter

is able to satisfy the Commissioner that "for

reasons beyond his control" drawback was not

claimed. In the instant case, a finding of fact is

arrived at by the Commissioner (Customs), which

has been accepted by the High Court also, that

no case was made out by the appellant to

suggest that claim for duty drawback was

beyond the control of the appellant. It is rightly

pointed out that merely because the appellant

was not aware of the correct legal position would

not afford any such ground that it was beyond

his control. Drawback on AIR can be considered

without converting the Shipping Bill: After taking

note of the provisions contained in Rule 12(1)(a)

of the Rules which undoubtedly state that "no

provision exists for permitting conversion of free

shipping bills into drawback shipping bills", the

Board was still of the opinion that it was

permissible for the Commissioner to examine

and consider individual requests on merits and

facts in terms of the aforesaid provisions and the

relaxation shall only apply in respect of drawback

claims pertaining to All Industry Rates of

drawback and it would not apply to brand rate of

duty drawback, where rate is claimed in terms of

Rule 6 or Rule 7 of the Customs & Central Excise

Duties Drawback Rules. It is not in dispute, as

has been recorded by the Tribunal as well, that

the appellant wanted only "All Industry Rates of

duty drawback". In view of the above, the reasons

given by the Commissioner that the goods were

not physically examined would be of no

relevance. Matter remanded to Commissioner.

[2015-TIOL-263-SC-CUS]

v Deliberate forgery needs to dealt strictly:

VKUY scrip obtained by submitting forged

shipping bills - For invocation of Section 114 of

Customs Act, 1962 the actual movement of

goods is necessary, however, for the purpose of

Section 114AA movement or existence of goods

is not necessary - deliberate forgery needs to

be dealt with strictly - Penalty of Rs.10 lakhs

rightly imposed - Appeal dismissed: CESTAT

[para 6, 7] [2015-TIOL-2579-CESTAT-MUM]

v Once the principal violation of other

regulations cannot be sustained, then, the

incidental and ancillary allegations of

violation of the regulations must also fall to

the ground: Once there was a proper

authorization for clearance of the impugned

consignment, then, Regulation 13(a) of CHALR,

2004 is not violated - finding of fact based on

factual material produced cannot be termed as

perverse or vitiated by any error of law apparent

on face of the record - Tribunal accepted the

argument of the Respondent that it was having

proper authorization from the importer, which

was produced before the authorities - It has not

been held that the authority letter produced was

not genuine or the signature thereon is not forged

- no substantial question arises for consideration

- Revenue Appeal dismissed. [2015-TIOL-2704-

HC-MUM-CUS]

v Illegal imports - Confiscation of goods,

Penalty- Sustainability: Customs Act 1962,

Sections 110, 112(a) and EXIM Policy - Appellant

importers allegedly imported second hand

printing machinery under fictitious names as

actual user and the same were sold in violation

of EXIM Policy in the open market -Appellants

clearly contravened the provisions of Customs

Act and EXIM Policy by fraud, collusion, and

abetment- Imported goods thus became liable

for confiscation under Section 110 and rightly
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confiscated and penalties under Section 112 (a)

for contravention of provisions of Customs Act

rightly imposed on appellants - Based on facts

and the consideration of penalties imposed in

OIO, penalties on appellant importers

accordingly reduced. (Para 5). [2015-TIOL-

2518-CESTAT-MAD]

Excise
v Moulds being specified as capital goods,

inputs used for manufacture of capital goods

are eligible for credit: Assessee engaged in

manufacture of steel ingots and castings and

availed credit on items like Shapes, Sections,

Angles, Channel, TMT bars and welding

electrodes as inputs - Revenue views that same

would not come under definition of inputs -

Assessee contends that same were used for

fabrication of moulds - That moulds being

specifically mentioned in definition of capital

goods, these items which were used for

manufacture of moulds are eligible for credit -

TMT Bar was used for stirring metal and by its

use becomes a constituent of final product -

Requirement of stirring rod in process of

manufacture is undeniable - As moulds being

specified as capital goods, inputs used for

manufacture of capital goods are eligible for

credit: CESTAT [2015-TIOL-2355-CESTAT-

DEL]

v No manufacturing process involved in by-

products: During the manufacture of die-casting

of aluminum parts, dross and ash emerge as by-

products and, therefore, insofar as these by-

products are concerned, no manufacturing

process is involved and on that basis, it has held

that no excise duty shall be payable thereupon.

[2015-TIOL-264-SC-CX]

v SSI Exemption: Exemption for own goods and

duty payment with CENVAT Credit for branded

goods - Permissible: It is not in dispute that the

respondents - assessees fulfill eligibility conditions

for availing the benefit of SSI exemption under

the Notifications. However, in addition to

manufacturing goods on their own account, they

are also doing job work of manufacturing goods

of certain other parties on job work basis. The

goods manufactured for third parties bear the

brand name of those third parties and in respect

of such goods manufactured for third parties, the

assessees paid the normal duty of excise but at

the same time availed the benefit of MODVAT /

CENVAT credit as well. So far as manufacture

of branded goods of third party on job work basis

by the SSI Unit is concerned, they are to be dealt

with differently in the sense that they do not come

within the ambit of exemption on which normally

excise duty, as per the provisions of the Act, is

payable. As a sequitur, it also follows that once

excise duty is paid by the manufacturer on such

branded goods manufactured, the brand name

whereof belongs to another person, on job work

basis, the SSI Unit would be entitled to CENVAT/

MODVAT credit on the inputs which were used

for manufacture of such goods as on those inputs

also excise duty was paid. To put it otherwise,

these branded goods manufactured by the SSI

Units meant for third parties are regulated by the

normal provisions of excise law and will have no

bearing or relevance insofar as availing the

benefit of those exemption notifications in respect

of its own products manufactured by the SSI

Units is concerned. Admittedly, in respect of

home production, the assessee had not availed

the benefit of two options simultaneously as no

CENVAT credit is claimed in respect of those

goods. [2015-TIOL-261-SC-CX]

v Automobile Cess: Assessee engaged in

manufacture of basis/fabrication of bus bodies

on duty paid chassis - Whether assessee being

job worker is required to pay automobile cess -

On introducing Circular no.41/88, it is found that

matter of levy of automobile cess was referred

to Administrative Ministry i.e. Ministry of

Industries - Intention behind notification levying

cess is to realized from vehicle manufacturers

and not from body builders - Cess may continue

to be levied and collected in condition they are

cleared from premises of manufacturers and no

cess should be levied in case the body on chassis

is built by an independent body builder on cess

paid chassis - Although assessee may be

manufacturer in light of Chapter Note 5 of

Chapter 87 of CEA, 1985, automobile cess
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cannot be levied or collected from assessee.

[2015-TIOL-2356-CESTAT-DEL]

v Emergence of waste product cannot be

termed as "final product": Assessee had set-

up its factory with intention to manufacture iron

and steel products and slag generates

involuntarily during such process - Since, the

assessee never intended to manufacture by-

product namely slag and same emerges as an

unavoidable and inevitable waste, emergence of

such waste product cannot be termed as "final

product" for assessee, in order to fall within ambit

of Rule 6 of CCR, 2004 - Provisions of Rule

6(3)(i) of Rules, 2004 would not be applicable

for payment of amount equal to 5% for value of

waste product i.e. slag removed from the factory

- Appeal allowed. [2015-TIOL-2372-CESTAT-

DEL]

v Mere allegation that impugned goods are

used in foundation or construction platform

is not sufficient to deny benefit: Assessee

engaged in manufacture of Sponge Iron and Iron

Steel products - They fabricated/manufactured

various goods like Column, Crane Rails, Feeder

Frame for Coal, Chimneys and Flue Duct at site

using various capital goods and claimed

exemption under Notfn 67/1995-CE - Revenue

views that steel structures which are emerging

are not capital goods - All 'impugned goods' are

covered in scope of term 'accessories' in

definition of capital goods at clause (ii) of Rule 2

(b) of Cenvat Rules because they are specifically

designed, fabricated/manufactured as per

specific technical requirements and they are

technological necessity of plant for manufacture

of Iron and steel products in assessee's factory

and they are essentially required for running plant

and machinery - Mere allegation that impugned

goods are used in foundation or construction

platform is not sufficient to deny benefit in view

of specific and categorical findings of both lower

Authorities. [2015-TIOL-2581-CESTAT-DEL]

v Refund of Non Statutory amount collected /

retained by CE Authorities:If any amount is

collected or retained by CE authorities, which

statutorily is not required to be levied, then on

filing of formal application by assessee, such

amount has to be refunded - Duty liability on

account of investigation has not been determined

against respondent by adjudication process,

therefore, in absence of determination of any

outstanding liability, amount paid by respondent

cannot be retained by Revenue, in absence of

any specific authority provided under statute -

Impugned order upheld: CESTAT [Para 6, 7]

[2015-TIOL-2573-CESTAT-DEL]

v Demand of Cenvat Credit under Rule 6 is not

feasible if proportionate reversal is already

done: During the period April 2006 to March

2011, appellant had availed Cenvat credit of

service tax paid on common input services,

which were utilized in relation to manufacture of

dutiable and exempted goods - since no separate

records for utilization of common input services

was maintained, demand issued to recover

amount of 5%/10% of value of exempted goods

- It is the case of the appellant that they had

initially reversed the Cenvat credit proportionate

to the exempted goods cleared but subsequently

reversed the entire Cenvat credit availed on

common input services, however, demands were

confirmed - appeal to CESTAT. Held: As the

appellant has already reversed the entire Cenvat

credit of service tax paid on the common input

services, demanding any further amount from

him is not in consonance with the law - demand

set aside, along with the interest and penalties.

[2015-TIOL-2562-CESTAT-MUM]

v The substantive benefit cannot be denied

mere due to an exclusion of transportation

charges to arrive at assessable value is

allowed: Only because the freight amount was

not indicated separately in excise invoice,

although it is clearly reflected in commercial

invoice and GR, is not sufficient ground to deny

substantive benefit - Law does not require

charging of duty on freight for technical lapse of

not indicating freight charges separately on

excise invoice - Impugned order set aside and

appeal allowed. [2015-TIOL-2551-CESTAT-

ALL]

v Common inputs for manufacture of dutiable

and exempted final products: No tax was

payable when the tractor (exempted goods) was
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cleared in the DTA for testing purpose and the

said clearance could have been made by

adopting the procedure contained in Rule 4(5)(a)

of the CCR - Even when the tax (viz. amount of

10% under rule 6(3) of CCR) is paid under

mistake by way of reversal of CENVAT Credit,

the same becomes refundable on the

subsequent export of the goods by the assesse

- Hence, in view of the fact that the same tractors

were admittedly brought back into the factory and

after testing etc. were cleared for export under

Bond, by virtue of Rule 6(6)(v) of CCR the

provisions of sub-rule (i), (ii), (iii) & (iv) of Rule 6

are inapplicable - amounted deposited is

refundable - appeal allowed with consequential

benefit. [2015-TIOL-2543-CESTAT-MUM]

v Central Excise Valuation: Assessee engaged

in manufacture of articles of plastic for packing

of goods and cleared to M/s. Oswal Woolen Mills

Ltd. and other companies of Oswal group -

Revenue contends that these are related party

transactions - Original order is totally devoid of

any discussion of findings to this effect - Certain

facts as declared by assessee to income tax

authorities and in balance sheet of M/s. Oswal

Woolens Mills ltd. has been taken and conclusion

has been simply drawn by original authority -

Commissioner (A) fully agrees with findings of

Adjudicating Authority which are self-speaking -

Both lower authorities have not applied their

minds in deciding the case - No discussion on

facts relevant to issue and legal provisions

applicable to such facts. [2015-TIOL-2465-

CESTAT-DEL]

Service Tax
v Rent-a-Cab Services:Appellant engaged in

providing services of rent-a-cab - during the

period 2006-07 till 2010-11 they have collected

service tax but not deposited with the government

exchequer - demand issued - appellant

discharging entire ST liability along with interest

before adjudication - appellant praying that they

are a small time service provider and, therefore,

seeking waiver of penalty imposed by lower

authorities. Held: ST liability not contested and

the same has been paid along with interest -

however, it is on record that appellant had

collected service tax, therefore, it cannot be said

that they were unaware of the tax liability and

payment thereof - appellant has not shown any

reasonable cause by which penalty can be

waived by invoking s.80 of FA, 1994 - order

upheld and appeal dismissed: CESTAT [2015-

TIOL-2359-CESTAT-MUM]

v Assessee being a subcontractor of M/s Umesh

Construction Company was providing

commercial construction services to main

contractor - When service tax can be demanded

either from subcontractor or from main contractor,

when the main contractor has paid service tax,

subcontractor is not required to pay tax for the

same services rendered: CESTAT. [2015-TIOL-

2357-CESTAT-DEL]

v Renting of Immovable Property service:

Assessee took ST registration for Authorized

Service Station only on 28.03.2008 and premises

for same was taken on rent prior to taking

registration - Assessee availed credit for rent paid

during period prior to taking registration and prior

to providing output services by authorized

service station - When assessee has started

providing output service only on 7.9.2008,

renting of immovable property prior to 7.9.2008

is not eligible for credit - Credit has been rightly

denied - Taking into consideration the fact that

assessee has deposited ST of Rs.1,73,020/-

alongwith interest of Rs.1,90,956/- on

16.01.2014, penalty reduced to 25% of duty

demand. [2015-TIOL-2552-CESTAT-DEL]

v Rent-a-Cab service and Tour Operator services

- Assessees were providing buses on rental basis

to its various clients for transportation of their

employees on contract basis - They submitted

Contract Carriage Permit issued by Motor Vehicle

authorities - So, demand of ST under Tour

Operator services cannot be sustained - As

assessee has paid ST suo-moto before issue of

SCN, imposition of penalty under Section 78 of

FA, 1994 is sufficient and therefore, other

penalties set-aside - Assessee is given option to

pay penalty 25% of tax alongwith entire amount

of tax and interest. [2015-TIOL-2498-CESTAT-

AHM]
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v Time limit for filing of Refund Claim: Refund

of service tax paid under mistake against non-

taxable services -Claim has to be made within

prescribed period of one year - Limitation period

for claiming refund cannot be extended in any

circumstances including where payments are

made by an error of law or under mistake - Claim

made beyond one year is rightly denied as barred

by limitation -No merit in assessee appeal hence

is rejected. (Para 3, 4) [2015-TIOL-2576-

CESTAT-BANG]

v Works Contract - Composition Scheme: No

proof is forthcoming from the records that the

earlier contract was cancelled and fresh contract

signed on 06.06.2007 merely to avail the benefit

of composition scheme which came into effect

on 01.06.2007 - in fact, Revenue has not even

cited the details of the old contract and the new

contract and compared the two to come to the

conclusion that they were same and the change

of contract was not a bonafide act - Revenue

appeal dismissed: CESTAT [para 4]

While disallowing the benefit of composition

scheme, adjudicating authority taking a view that

respondent had paid ST under the scheme from

June 2007 whereas registration taken only on

29.06.2007 - as per Rule 4 of Service Tax Rules,

the registration may be applied for within 30 days

of commencement of business, therefore, the

show-cause notice has no basis: CESTAT [para

5] [2015-TIOL-2531-CESTAT-MUM]

v If Tax along with Interest paid before

issuance of SCN then no penalty to impose:

Service Tax Section 73(3) of FA, 1994 - Amount

of tax paid along with interest before issuance of

SCN - When the show cause notice itself should

not have been issued there is no question of

imposing any penalty - Penalties imposed u/s 76,

77, 78 set aside &appeal allowed. [2015-TIOL-

2435-CESTAT-MUM]

Export Oriented Unit
v Strict Interpretation:Concessional rate to goods

cleared to DTA, when manufactured from

indigenous raw material. Exemption Notification

- Strict Interpretation: Since it is an exemption

notification, onus lies upon the appellant to show

that its case falls within the four corners of this

notification and is unambiguously covered by the

provisions thereof. It is also to be borne in mind

that such exemption notifications are to be given

strict interpretation and, therefore, unless the

assessee is able to make out a clear case in its

favour, it is not entitled to claim the benefit

thereof. Otherwise, if there is a doubt or two

interpretations are possible, one which favours

the Department is to be resorted to while

construing an exemption notification. Imported

wax used in manufacture of cotton yarn - not

eligible for exemption: The gravamen of the

charge against the appellant is that wax disc

which is admittedly imported and used for the

production of cotton yarn constitutes 'raw

material' and since imported material is used for

the production of the aforesaid commodity,

benefit of Notification No.8 /97- C.E . Cannot be

extended to the appellant. It is not in dispute that

wax is used in the process which is an imported

material. However, the refutation of the appellant

is that wax is not 'raw material' and it is only used

as 'consumable' in the process of manufacturing

cotton yarn. A particular item, though required

for a manufacturing process or participates in

the said process would be treated as

'consumable', if it does not form part of end

product and instead it gets substantially or totally

consumed during the manufacturing process. In

contrast, if any materials or goods are required

for the manufacturing process, such materials

or goods would be treated as the 'raw material',

whether they have actually been previously

manufactured or are processed or are still in a

raw or natural state. Evidence has emerged on

record, on which there is no dispute, that the final

product which was cleared by the assessee,

namely, cotton yarn was made of indigenous as

well as imported cotton coated with imported wax.

The wax coating is found to be essential for

lubrication of the yarn and was allowed to remain

on the yarn in order to facilitate its winding on

cones and its use in knitting hosiery. [2015-TIOL-

262-SC-CX]

v Cenvat Credit cannot be denied merely due
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to wrong mention of name in Bill of Entry:

Assessee company is having two units, one

100% EOU and one DTA Unit and procured

capital goods - Name of 100% EOU is wrongly

mentioned by assessee on Bill of Entry which

has been explained - Payment towards said

capital goods have been paid by assessee only

and capital goods is physically available in

premises of assessee - Therefore, merely due

to wrong mention of name in Bill of Entry, Cenvat

Credit cannot be denied.

As regards to Cenvat Credit of Rs.3,79,415/-,

services namely Business Chamber Association

Services, Horticulture Services, After Sale

Services (commission paid to services) and

Outward GTA Services are services in nature of

services availed by assessee in course of

business of manufacturing - Therefore, assessee

is entitled to avail Cenvat Credit on these

services.

Availment of Cenvat Credit on outward GTA

services - As assessee have sold goods on FOR

basis, they are entitled to avail Cenvat Credit on

outward transportation services. [2015-TIOL-

2522-CESTAT-DEL]

Foreign Trade Policy
v SC Ruling-FTP-these petitioners/exporters had

achieved the quantum/incremental growth, as

stipulated in the TPS, which made them eligible

to get the rewards under the said Scheme. These

exporters, therefore, had fulfilled the conditions

contained in the TPS. The Scheme was floated

to accelerate quantum growth in exports and

when those star export houses achieved the

quantum growth in exports, as stated in para

3.7.3, they would naturally become entitled to a

particular percentage of duty credit entitlement

depending upon the quantum of growth

achieved. These exporters, thus, got vested right

to avail the duty credit entitlement and achieve

higher rate, i.e. 10% or 15%, as the case may

be. Reducing the same to 5% would clearly

amount to taking away their vested right with the

issuing of the Notification and making them

effective retrospectively. Notification No. 48/2005

dated February 20, 2006 and Notification No. 8/

2006 dated June 12, 2006 cannot be applied

retrospectively and they would be effective only

from the dates they were issued. [AIT-2015-161-

SC]

Income Tax
v No addition can be made on account of bogus

purchases be made when assessee submitted

ledger account, copies of bills, delivery challans,

etc. to prove the claim, which is not rebutted by

Revenue. No addition can be made of

commission paid to management of the

assessee company be made when such

commission payment to directors is continuing

for past several years and is paid as per the

provisions of Companies Act on which TDS is

also deducted. [2015-TIOL-1779-ITAT-MUM]

v The change in the method of stock valuation

cannot be denied to the assessee merely on the

basis that it had resulted into losses for the

assessee company in the year of such change

in method of stock valuation. [2015-TIOL-1789-

ITAT-KOL]
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v BK Bansal joins as new Member of CBEC.

v Bibhav Datta appointed as Member of Income Tax Settlement Commission in Chennai.

v Reliance Communications to merge Sistema Shyam Tele with itself.

v Justice T. S. Thakur all set to be next Chief Justice of India

v Chandigarh Bench of CESTAT notified with effect from 1st December

v Inauguration Ceremony of Regional Bench of CESTAT at SCO 147 in Sector 17C Chandigarh on

1st November at 10 AM – All Appeals of Haryana, Punjab, Chandigarh, Himachal and J & K  transferred

from Delhi Bench to Chandigarh Bench

v Chief Commissioner of Central Excise, Chandigarh K. K. Sharma to be CBEC Member

v A. K. Jain joins as Chairman of CBDT

v Anita Kapur appointed as Advisor on Tax Reform

v CBEC goes for Charge reshuffle of Members - Ram Tirath gets Budget & Customs goes to B. K. Bansal

v Government sets up National Investment & Infra Fund under Trusts Act

v DRI seizes 386 MT of foreign make crackers worth Rs. 49 Crore.

v Lucknow Airport Customs seizes gold worth Rs. 80 lakhs.

v IGI Airport Customs seizes gold worth Rs. 1.24 Cr concealed in wheels of trolley bags
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A young businessman had just started his

own firm. He rented a beautiful office and

had it furnished with antiques.

Sitting there, he saw a man

come into the outer office.

Wishing to appear the hot shot, the businessman

picked up the phone and started to pretend he had a

big deal working.

He threw huge figures around and made giant commitments.

Finally he hung up and asked the visitor, "Can I help you?"

The man said, "Yeah, I've come to activate your phone lines."

A taxi passenger tapped the driver on the

shoulder to ask him a question…

The driver screamed, lost control of the car,

nearly hit a bus, went up on the footpath, and

stopped centimeters from a shop window.

For a second everything went quiet in the cab,

then the driver said: "Look mate, don't ever do

that again. You scared the daylights out of me!"

The passenger apologized and said, "I didn't realize that a little tap would scare you so

much."

The driver replied, "Sorry, it's not really your fault. Today is my first day as a cab driver -

I've been driving a van carrying dead Bodies for the last 25 years…..
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Bizsolindia provides consultancy in the following areas through
associate companies and professional firms of the Directors

Bizsolindia Services Private Limited Consultancy & Audit in the area of

• Strategic Management Consultancy

• Direct Taxation including Domestic and International Transfer Pricing

• Indirect Taxation(Customs, Central Excise, Service Tax, VAT/ CST, LBT)

• FEMA

• Foreign Trade Policy (Export Promotional Schemes, EPCG, Advance

Authorization, DFIA, Duty Drawback, Brand Rate Fixation)

• EOU / EHTP / STP /BTP

• SEZ

• Project Consultancy (Industrial Parks, Clusters , Agro Economic Zone, Food

Park, etc)

• New Business Set up in India

• Valuation including Business Valuation

• Internal Audit

• Corporate Law & Procedures

BSPL Outsourcing Pvt. Ltd. Knowledge Process Outsourcing in the area of

• Indirect Taxation

• Accounts

• Inventory management

• Fixed Assets Management

• Implementation of Company Law Matters

Bizsolindia IT Services Private Limited Specialized IT consulting and Solutions / modules along with ERP Integration

and following areas

• Specialized Software for EOUs and SEZs

• Expert in Application programming using Java and ERP Connectivity

• Data Migration

• Offers bucket of Add On Products for EXIM related solutions for the

• Complete industry needs

• ERP Consulting / Implementation

Bizsolindia Forex Services Pvt. Ltd. Forex Services dealing with :

• Treasury Audit

• Information Services

• Advisory Services

• Policy Consulting

• Treasury Outsourcing

• Interest Rates Advisory

• Treasury Operations Training

• Banking Advisory Services

• International Syndication

Bizsol HR Services Private Limited Strategic Consultancy in the area of HR & Soft skills Training

Bhagwati Shipping Private Limited Custom House Agent (11/578), Custom Clearance of Export and Import

consignments

A.B. Nawal & Associates, Cost Accountants Practicing Cost Accountant, Cost Audit, Central Excise, Adjudication matters

up to CESTAT, VAT Audit.

Behede Joshi & Associates, Practicing Chartered Accountants, Statutory Audit & Tax Audit, VAT Audit,

Chartered Accountant Transfer Pricing.

R. Venkitachalam, Company Secretary Practicing Company Secretary.

Nawal & Sonaje Associates, Cost Accountants Practicing Cost accountants, Cost Audit

Bizsol Projects & Infrastructure Solutions LLP Infrastructure Consultancy, Project Management Services in respect of Real

Estate solution for Industrial, Residential, Trade & Commerce & Consultancy

related to Finance & Investments

O U R  S E R V I C E S
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