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The sordid saga that played out in Karnataka has

very few parallels in India. After a bitter and vicious

battle for power the people of that state deserved

better. The shenanigans that the politicians indulged

in should prompt us to question even the concept of

democracy as a tool to determine who gets to rule a

state or a nation. Democracy today is surviving only

because man knows no other form of governance to

substitute it with any semblance of credibility. The

biggest take away from the government formation in

Karnataka is that politicians do not feel the compulsion

to make even an effort to look ethically clean, even if

they are not. One more fig leaf has been blown away.

In the end what we see is that the corrupt has been

defeated by the corrupt. But then, there never was a

hope in hell for anyone to come out of this battle of

nerves smelling of roses. Yeddiyurappa has worked

the system to ensure that he could make himself

eligible to be the CM of the state once again after

being shown the door once in the past on corruption

charges. Congress has been beaten so badly in the

elections that in any other society it would have found

it difficult to have even a remote say in government

formation. The less said about the JDS, the better.

The Party and its performance in the elections are

nothing short of an unqualified embarrassment. What

transpired after the elections was a bizarre sequence

of events. Enter the Governor in this theater of the

absurd. He set out to prove the famous idiom - it takes

two to tango. As if on cue from his handlers he invited

Yeddiyurappa to form the government. Nothing

unusual with that decision even if one were to assume

that the decision was wrong. In the current scheme

of things, he has that right and discretion to call

whomsoever he wants to form the government. What

was wrong, totally and morally, is that he gave the

newly appointed CM fifteen days to prove his majority.

In politics, even a day is an eternity. This time line to

FROM THE DESK OF THE CHAIRMAN

take a floor test in the Assembly was indeed an

invitation to buy and sell horses there. It fell on the

judiciary to play a decisive role in preventing further

erosion of ethical practices. It played a remarkable

role in ensuring that the country was not shamed by

political parties trying to convert the Vidhan Soudha

into a brokerage firm. By reducing the time frame to

conduct the floor test to one day the Court saved the

nation of a major embarrassment. Rahul Gandhi

perhaps won a pyrrhic victory by aligning with the JDS,

the sworn enemy of the Congress all through the

elections. Perhaps he had his vicarious pleasure in

denying the BJP the opportunity to annex one more

state to the saffron map. They say those who do not

learn their lessons from history are condemned to

repeat them. Rajiv Gandhi with a strength of 211 MPs

supported the Janata Dal Party with just 60 MPs to

form a government way back in 1990 only to pull the

rug from under their feet months later. All that remains

to be seen now is how far the tail is going to wag the

dog in Karnataka. Happy days are here again!

What is it that fascinates the people about royalty?

Monarchy is anathema as anathema can be in a

democracy. Yet when Prince Harry married Meghan

Markel the world watched the wedding spectacle as

if it was an act playing out from the pages of a fairy

tale. If at one level the pomp and splendor associated

with the wedding was all about the rights and rituals

of a bygone era that has no real connection to today's

society, this marriage also had a story tell of its own.

That story is about how the royalty itself is changing

or how it has been forced to change itself. The

pageantry may be lifted from the past but the

acceptance of today's reality by the royalty was an

unmissable take away of this wedding. For the

nonagenarian Queen accepting an American actress

of mixed race as a bride of a possible future King

must have been the most difficult decision to date,
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for Markel is an American actress who is three years

Harry's senior, biracial, divorced and above all vocal

about her views. Donald Trump, or for that matter

Barack Obama, were to be there to witness the

wedding you can very well imagine their thoughts on

this. Obama would have witnessed the conquest of

another Fort (pun intended) by a biracial American.

There is no prize for guessing the thoughts of the

current US President. If he had been there at the

wedding, he would have watched a black immigrant

from his country entering the hallowed portals of the

Windsor Castle. Didn't we hear him say last week that

immigrants are animals?

In our preoccupation with Donald Trump and his

tyranny of buffoonery we seem to have missed what

is much more ominous that is happening elsewhere

in the world. The most powerful man on earth is not

the American President anymore; but the Russian

President. Vladimir Putin armed with another

choreographed victory in the Russian elections has

taken over that coveted position. Putin today is not

only the most powerful man but also the most feared

one as well and for good reason. The chilling stories

of how he deals with his opponents, both political and

others, would put even the best of story writers of

Hollywood thrillers to shame. When Boris Y Nemtsov

was gunned down a few steps away from the Kremlin

it was obvious to all, how Putin would want to deal

with his political opponents. Little did the world realise

then about the former KGB spy's methods of dealing

with those who do not agree with him. Even during

the Cold War have we seen such systematic cold-

blooded murders leaving no one in doubt about who

ordered them and why. The investigation into the

shooting down of a Malaysian Airlines had the Russian

fingerprints all over the aircraft. The world today looks

helpless even when a bunch of hapless passengers

were murdered in cold blood who had nothing to do

with either Russia or Putin. The attempted murder of

Skripal, a Russian double agent and his daughter in

a UK suburb was not only planned meticulously but

was also intended to send out a clear message to

such agents that no place in the world is safe for

someone who chooses to double cross the mighty

Russian state. There does not seem to be a respite

still for those who oppose Putin. Babchenko, a

journalist by profession and a strident critic of Putin

was shot dead in the capital of Ukraine. Despite the

denials from Russia no one is in doubt about who

ordered the killing. Today even the American

President is beholden to Putin as the former owes his

office to the latter. Without the Russian help during

the last US Presidential elections Donald Trump today

would just have been a reality show host. No one dare

ask this question any more - who is the most powerful

man in the world today?

The government of Narendra Modi is in an unenviable

position of their own making, albeit for the right

reasons. When the Modi government took office, it

was the envy of all with oil prices crashing to all time

lows. But good times do not last and tough times ought

to follow. So it has. When the crude oil prices fell, the

government was quick to take advantage of he

situation to calibrate the domestic prices to

international price movements. It obviously worked

well as long as the oil prices were low. With sky

rocketing prices of oil, the government has had no

option but to continually increase local prices of petrol

and diesel, so much so that today the ruling prices

are at an all time high. The common man is feeling

the pinch and trolled by the TV Anchor-Samaritans

the government is finding it extremely difficult defend

its position of not being able to rein in the prices. The

spokespersons of the government on the TV shows

find themselves trapped and are extremely awkward

to face the barrage of questions put to them especially

since the general elections are but a few months

away. This is a litmus test for Modi. The economic

imperatives are such that the retail prices should and

is moving in tandem with the international prices. That

is economics. But no Party has ever won an election

in India based on economic logic. Will the government

be able to continue to face the ire of the public and

maintain its stand or would it succumb to popular

pressure? Though it may sound cliched, but

nevertheless true, that there is no such thing as a

free lunch. In some form the people will end up paying

the prices however high it might be. Succumbing to

pressures if the government reduces the Excise Duty

component of petroleum products, it would amount

to a case of robbing Peter to pay Paul. In such an

event through reduced welfare spending or through

increased inflation the common man will end up paying

the price for higher import costs. At least in the present
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scenario it is the direct user who pays the brunt of the

increased costs notwithstanding the collateral effects

they have on the prices of other commodities. Let us

wait and see if Modi is willing to sacrifice any part of

his political capital to uphold what is otherwise an

economically a correct decision. Watch this space.

There is never a dull moment in Indian politics. When

it looked as if there was nothing exciting left to happen

post Karnataka here comes the news that the former

President Pranab Mukherjee had accepted an

invitation to speak at a function organised by the RSS.

From a Congress perspective it is akin to a sacrilege

of the highest order. The Party and its spokespersons

are not sure how to react to this development

especially since everyone is acutely aware of how well

schooled Pranab Mukherjee is in politics. The difficulty

of the Congressmen come from two quarters. One is

the fact that the former President who had been a

camp follower of the Party for ages would know very

well what the reactions of the people of his Party would

be when he accepted the RSS invitation. He is no

political novice. The other reason is that there is pretty

little that anyone can do about it in this case as there

is now no political patronage that can be extended or

denied to the former President. That was the reason

the protests from the Party was at best muted. From

among the dissenting voices of the Party

spokespersons there is this one person who had a

reasoned advice to give to Pranab Mukherjee. That

came from his successor in office as Finance Minister,

Chidambaram. Here is his take. Having accepted the

invitation, though regrettable, he wants Pranab

Mukherjee to show the mirror to the RSS. That is

vintage Chidambaram. Being a seasoned politician,

it is unlikely that the former President would embarrass

the RSS at the function. But he sure could have some

saintly advice to give to his former betes noirs. What

should certainly worry the Congress is not what he

would say but what his presence portends. At one fell

swoop RSS would cease to be a political untouchable.

For that reason alone, Congress has a cause to worry.

While on the subject of RSS the news worthy story

ought to be the one from Vishwa Hindu Parishad

camp. It has invited Raghuram Rajan, the erstwhile

Governor of RBI to speak at the upcoming World

Hindu Congress. Should Rajan accept the invite from

the VHP it would be a watershed for more reasons

than one. Rajan is fundamentally opposed to

everything that the VHP champions and vice versa.

Rajan is not known to mince words and has a habit of

getting into hot waters by speaking his mind. His

presence may be intended to be part of an effort by

the VHP to shed its "fringe" tag. For Rajan it is a rare

opportunity to articulate his vision of Hinduism rooted

in more liberal values than what is put out by the VHP.

In any case, it is certain that either of them is not

about to change their beliefs in a hurry.

Thank you.

Venkat R. Venkitachalam
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GOODS AND SERVICE TAX:

CENTRAL TAX:

Notifications:
• Late fee for GSTR-3B or October 2017 to April

2018 has been waived off only in cases where

registered persons whose declaration in GSTR

TRAN-1 was submitted but not filed on the

common portal on or before 27th December

2017. [Notification No. 22/2018 [Central Tax]

dated 14/05/2018]

• GSTR-3B for the month of April 2018 has been

extended from 20th May, 2018 to 22nd May,

2018. [Notification No. 23/2018 [Central Tax]

dated 18/05/2018]

Central Tax Rate:
• No new Notification

Circulars:

• Tenancy premium against sale of tenancy rights

is paid to tenant & sometimes such premium is

shared between landlord and tenant. Such

activity shall be covered under supply of service

declared in para 2 of Schedule II i.e. any lease,

tenancy, easement, licence to occupy land and

shall be liable to GST. Such activity cannot be

precluded from the scope of supply of goods and

services even if it requires payment stamp duty

and registration charges. However grant of

tenancy rights in a residential dwelling for use

as residence dwelling against tenancy premium

is exempt as specific exemption has been

provided in notification 12/2018 central Tax

(Rate). [Circular No.44/18/2018-CGST Dt. 02/

05/2018]

• Clarification on refund related issues:

A. Refund claim filed by an Input Service

Distributor, a person paying tax under

section 10 or a non-resident taxable person

Filing of the details in FORM GSTR-1 and

the return in FORM GSTR-3B is not

mandatory in case of claim for refund of

balance in the electronic cash ledger filed

by an ISD or a composition taxpayer; and

the claim for refund of balance in the

electronic cash and/or credit ledger by a

non-resident taxable person. Instead,

GSTR-4 filed by composition taxpayer,

GSTR-6 filed by an ISD and GSTR-5 filed

by a non-resident taxable person shall be

sufficient for claiming the said refund.

B. Refund of integrated tax paid on export of

services and supplies made to a Special

Economic Zone developer or a Special

Economic Zone unit

Refund application shall be allowed to be

filed in Form RFD-01 where export of

services and supplies made to a Special

Economic Zone developer or a Special

Economic Zone unit are wrongly reported

in GSTR-3B under column 3.1(a) instead

of showing them in column 3.1(b) of GSTR-

3B. However refund shall be allowed where

the amount of refund of integrated tax/cess

claimed shall not be more than the

aggregate amount of integrated tax/cess

mentioned in the Table under columns

3.1(a), 3.1(b) and 3.1(c) of FORM GSTR-

3B filed for the corresponding tax period.

C. Refund of unutilized input tax credit of

compensation cess availed on inputs in

cases where the final product is not subject

to the levy of compensation cess

Refund of unutilized input tax credit of

compensation cess can be availed for

making zero rated supplies. However where

compensation cess is not applicable on

outward supplies, in such cases refund of
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compensation cess on payment of

integrated tax for zero rated supplies cannot

be availed.

D. Issues w.r.t. refund of compensation cess

in case of zero-rated supply on payment of

integrated tax.

i. Bond or Letter of Undertaking (LUT)

In respect of refund claims on account

of export of non-GST and exempted

goods without payment of integrated

tax; LUT/bond is not required. Such

registered persons exporting non-GST

goods shall comply with the

requirements prescribed under the

existing law (i.e. Central Excise Act,

1944 or the VAT law of the respective

State) or under the Customs Act, 1962,

if any.

ii. Whether refund can be claimed by the

exporter of exempted or non-GST

goods?

The exporter would be eligible for

refund of unutilized input tax credit of

central tax, state tax, union territory tax,

integrated tax and compensation cess

in such cases.

E. Scope of the restriction imposed by rule

96(10) of the CGST Rules

The restriction under sub-rule (10) of rule

96 of the CGST Rules is only applicable to

those exporters who are directly receiving

goods from those suppliers who are availing

the benefit under notification No. 48/2017-

Central Tax dated the 18th October, 2017,

notification No. 40/2017-Central Tax (Rate)

dated the 23rd October, 2017, or notification

No. 41/2017-Integrated Tax (Rate) dated

the 23rd October, 2017 or notification No.

78/2017-Customs dated the 13th October,

2017 or notification No. 79/2017-Customs

dated the 13th October, 2017.

However, the said restriction is not

applicable to an exporter who has procured

goods from suppliers who have not availed

the benefits of the specified notifications for

making their outward supplies. Further, the

said restriction is also not applicable to an

exporter who has procured goods from

suppliers who have, in turn, received goods

from registered persons availing the benefits

of these notifications since the exporter did

not directly procure these goods without

payment of tax or at reduced rate of tax.

Further, there might be a scenario where a

manufacturer might have imported capital

goods by availing the benefit of Notification

No. 78/2017-Customs dated 13.10.2017 or

79/2017-Customs dated 13.10.2017.

Thereafter, goods manufactured from such

capital goods may be supplied to an

exporter. It is hereby clarified that this

restriction does not apply to such inward

supplies of an exporter.

[Circular No. 45/19/2018-GST Dt. 30th May,

2018]

INTEGRATED TAX:

Notifications:
• No new notification

Circulars:

• In case of warehoused goods IGST shall be

levied & collected at the time of filing of ex-bond

bill of entry and valuation of goods at the time of

clearance for home consumption shall include

the value addition accruing at each stage of

supply. In other words, the supply of goods

before their clearance from the warehouse

would not be subject to the levy of integrated

tax. [Circular No. 3/1/2018-IGST Dt. 25th May,

2018]

Orders

• No new orders.

INTEGRATED TAX RATE
• No new Notification

UNION TAX

Notifications

• No new Notification
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Circulars:

• No new circulars.

Orders:

• No new orders.

UNION TAX RATE
• No New Notification

PIB Update:

• No new PIB updates

Press Release

• E-way bill system for intra state movement of

goods shall be implemented in Assam from

16thMay, 2018 and Rajasthan from 20th May,

2018. [Press Release dated 14/05/2018]

• In the State of Tamil Nadu, E-way bill shall not

be required for intra-state movement of goods

for consignments with value of goods below Rs.

100000/-. Further E-way bill shall not be required

for intra-state movement of list of 100 specified

goods in the State of Tamil Nadu. [Press Release

DT. 31/05/2018]

MAHAGST:
• E-way bill system for intra-state movement of

goods shall be effective in Maharashtra from 25th

May 2018. [Notification No. 15D/2018-

Maharshtra State Tax DT. 07/05/2018]

CUSTOMS

Notifications

Tariff:

• Increase in basic customs duty (BCD) of shelled

Almonds [0802 12 00] from Rs.65/Kg to

Rs.100/Kg.

Increase in basic customs duty (BCD)of wheat

[1001 19 00, 1001 99 10] from present 20% to

30%.

Increase in basic customs duty (BCD) of Protein

concentrates [2106 10 00] from 10% to 40%.

[Notification No. 45/2018 CUS(NT)

DT. 23/05/2018]

• Increase in tariff rate of basic customs duty (BCD)

on Walnuts in shell [0802 31 00] from 30% to

100%

Increase in tariff rate of basic customs duty (BCD)

on Protein concentrates and textured protein

substances [2106 10 00] from 30% to 40%.

[Notification No. 46/2018 CUS (NT)

DT. 25/05/2018]

Non-Tariff:

• Proper officers are specified to conduct audit of

assessment of imported goods or exported

goods under section 99A of Customs Act, 1962.

[Notification No. 39/2018 CUS [Non-Tariff]

dated 11/05/2018]

• Customs Brokers Licensing Regulations, 2013

has been issued. These regulations are

applicable to Customs Brokers as well their

employees & associates. Procedures for

application of Customs Broker License &

revocation of the same has been prescribed.

[Notification No. 41/2018 CUS [Non-Tariff]

dated 14/05/2018]

• Deputy Commissioner/Assistant Commissioner

of Customs have been assigned the duty to

conduct audit of assessment of imported goods

or exported goods under section 99A of Customs

Act, 1962. [Notification No. 44/2018 CUS [Non-

Tariff] dated 24/05/2018]

• Customs Audit Regulations are notified.

Procedure and applicability of audit has been

specified further, it has also provided that the

Customs officer with prior approval of Principal

Commissioner/Commissioner of Customs may

appoint Chartered Accountant, Cost Accountant

and an expert in the field of computer sciences

or information technology etc. [Notification No.

45/2018 CUS [Non-Tariff] dated 24/05/2018].

Anti-Dumping Duty:

• Anti-dumping duty imposed on imports of

"Ceramic Rollers", originating in or exported from

People's Republic of China for the period of 5

years. [Notification No. 27/2018 CUS [ADD]

dated 17/05/2018]
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• Anti-dumping duty has been imposed on imports

of 'Saturated Fatty Alcohols originating in, or

exported from Indonesia, Malaysia and Thailand

for a period of five years. Notification No. 28/

2018 CUS [ADD] dated 25/05/2018]

Circulars:

• Additional list of laboratories are identified in case

of testing of samples where such testing facility

is not available at Revenue Laboratories of

Customs. [Circular No. 11/2018 CUS dated

17/05/2018]

• Pending IGST refund clarifications:

Pending IGST refund claim for the period July

2017 to March 2018 due to non-transmission of

records from the GSTN to DG system, shall be

sanctioned as per following procedures.

A. Cases where there is no short payment

i. Customs policy wing send list of exporters

whose cumulative IGST amount paid as per

GSTR-3B for the period July 2017 to March

2018 is greater than or equal to cumulative

IGST amount indicated in GSTR-1 to GSTN.

ii. GSTN shall send confirmatory email to these

exporters.

iii. These exporters need to submit a certificate

from Chartered Accountant before 31st

October, 2018 to the Customs office at the

port of export stating that there is no

discrepancy between the IGST amount

refunded on exports and the actual IGST

amount paid on exports of goods for the

period July' 2017 to March' 2018. Where

exports are made from multiple ports,

exporter may choose any one of them. One

copy of such CA certificate needs to be send

to jurisdictional GST office (Central/ State).

iv. Non submission of CA certificate shall affect

the future IGST refunds of the exporter.

v. Customs zone shall provide the list of

GSTINs who have not submitted the CA

certificate to the Board by the 15th

November 2018

B. Cases where there is no short payment

i. Customs policy wing would send the list of

exporter who has not paid full amount of

IGST on exports to the GSTN and all the

Chief Commissioner of Customs.

ii. GSTN shall inform to such exports through

email.

iii. Exports need to make payment of IGST

equal to the short payment in subsequent

month GSTR-3B. The proof of payment

(self-certified copy of challans) needs to be

submitted to Assistant / Deputy

Commissioner of Customs in charge of port

from where the exports were made. Where

exports are made from multiple ports,

exporter may choose any one of them.

iv. Where the aggregate IGST refund amount

for the said period is more than Rs. 10 lacs,

CA certificate stating that the shortfall

amount has been liquidated needs to be

submitted along with proof of payment (self-

certified copy of challans)

v. Further exporter needs to submit an

undertaking that they would return the

refund amount in case it is found to be not

due to them at a later date.

vi. Customs zone shall provide the list of

GSTINs who have made payment towards

short payment of IGST & complied with other

prescribed requirements. Thereafter GSTN

shall transmit the records of those exporters

to Customs EDI system.

vii. Another CA certificate stating that there is

no discrepancy between the IGST amount

refunded on exports and the actual IGST

amount paid on exports of goods for the

period July' 2017 to March' 2018 to be

submitted to the same Customs office at the

port of export before 31st October 2018. A

copy of the same also needs to be submitted

to the jurisdictional GST office (Central/

State).

viii. Non submission of CA certificate shall affect

the future IGST refunds of the exporter.

ix. Customs zone shall provide the list of

GSTINs who have not submitted the CA

certificate to the Board by the 15th

November 2018
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The exporters would be subjected to a post

refund audit under the GST law. [Circular No.

12/20188- CUS dated 29/05/2018]

• Factory stuffing and sealing of reefer containers

has been allowed for perishable/ temperature

sensitive export goods in the presence of

Customs officials. Procedure for factory stuffing

in presence of customs officer for such

containers has been specified. [Circular No. 13/

20188- CUS dated 30/05/2018]

Instructions:
• No new instructions.

FOREIGN TRADE POLICY

Notifications:
• Restriction on import of old/used and new

automotive mining equipment`s, oil rigging

equipment`s for operation in captive mines/ oil

rigging areas and other vehicles for research and

development purposes has been relaxed subject

to the condition that the imported item is either

re-exported or scrapped with certification of

concern authorities. Further such equipment`s/

vehicles shall not ply on public roads.

[Notification No. 07/2015-2020 Dt. 08/05/2018]

• Application for SEIS can be made by service

providers where the earning in foreign currency

exceeds USD 15000 in the year of rendering of

service. The individual service providers & the

sole proprietorship may apply for SEIS in the

same year in which earning in foreign currency

exceeds USD 10000. [Notification No. 08/2015-

2020 Dt. 24/05/2018]

Public notice:

• Rates of MEIS has been increased up to 7 % for

export of some handicraft products. Such

enhanced rate of MEIS shall be applicable for

exports made during the period 1.11.2017 to

30.06.2018. [Public Notice No. 2/2015-2020 Dt.

01/05/2018]

• Enhanced rate of MEIS was available for exports

made upto 30th June 2018. Such sun-set clause

for enhanced rate of MEIS has been removed.

MEIS at enhanced rate shall be available on

exports made even after 30th June 2018. [Public

Notice No. 07/2015-20 DT.11/05/2018]

• Excess export done over & above average export

during the year can be used to offset any shortfall

in the average export obligation in subsequent

year(s) of the Export Obligation period or the

block period in respect of EPCG Authorizations.

[Public Notice No. 10/2015-20 DT.22/05/2018]

• Advance Authorization for annual requirement

shall be issued only in case where SION or Ad

hoc norms are exists. No Authorization for Annual

requirement shall be issued for inputs listed in

Appendix 4J. Documents to be submitted for

obtaining EODC as been prescribed bring clarity.

ANF 4F (application for redemption/ no bond

certificate against advance authorization) and

ANF4G (Application for issue of transferable duty

free import authorization (DFIA) Including for

ARO and invalidation letter) has been amended.

Technical specification/grades of items exported/

imported needs to be mentioned at para 4/5 of

ANF 4F. Further Shortfall in FOB needs to be

mentioned separately along with composition fee.

Further details of unutilized items which are

restricted to be imported needs to be separately

mentioned in the ANF 4F. Part B of ANF4G

pertaining to request for issuance of Transferable

Duty Free Import Authorization (DFIA)/ARO/

Invalidation letter has been removed.

The applicants for advance authorization for

pharmaceutical products are required to submit

complete documents and provide manufacturing

process with chemical reactions with molecular

and structural formula, % of yields on molar basis,

details of by-products, solvents used, % of purity

of finished product ets in Appendix 4E(Application

for Advance Authorization/ ARO/ invalidation

letter for Pharmaceutical products, manufactured

through Non-Infringing (NI) process) at the time

of application for Advance Authorization for

pharmaceutical products manufactured through

Non-infringing (NI) process. [Public Notice No.

09/2015-20 DT. 14/05/2018]

• Enhanced rate of MEIS was available for exports

made upto 30th June 2018. Such sun-set clause

for ehnanced rate of MEIS has been removed.
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MEIS at enhanced rate shall be availebale on

exports made even after 30th June 2018. [Public

Notice No. 07/2015-20 DT. 11/05/2018]

• Pre-shipment import certification shall not be

required for import consignment of metallic waste

& scrap ( both shredded and unshredded ) from

USA, UK, Canada, New Zealand, Australia & the

EU. However a certificate is required from scrap

yard authorities to the effect that it does not

contain any radioactive materials/explosives.

[Public Notice No. 04/2015-20 dated 09th May,

2018]

• Export of drugs manufactured by SSI & non-SSI

units prior to 15.11.2018 are not required to

maintain data in parent child relationship for 3

levels of packaging and its uploading on central

portal. The date of implementation of Track &

Trace system for export of drug formulation has

been extended up to 15.11.2018. [Public Notice

No. 05/2015-20 dated 09th May, 2018]

• SION for certain food products has been

suspended with immediate effect. No advance

authorization shall be issued for such food

products. Revised list of nominated agencies for

import of Gold & Silver is published. Normal

export obligation period of 120 days for import

of precious Metal has been specified. [Public

Notice No. 06/2015-20 dated 10th May, 2018]

• MEIS is not applicable for import of all spices,

coconut, areca nut, oranges, lemon, fresh

grapes, apples, pears and all other fruits, garlic,

Peas and all other vegetable having customs duty

i.e. basic customs duty (and not "all Customs

duties (including BCD=SAD/IGST)" more than

30%. MEIS rate has been enhanced from 3% to

5% on export of onions with immediate effect.

[Public Notice No. 11/2015-20 dated 24/05/

2018]

Policy Circulars:

• In case of port related services actual service

providers (and not Ports) are eligible for SFIS/

SEIS benefit. The Ports shall be entitled for SFIS/

SEIS benefit for services exclusively provided by

Port against which foreign exchange earnings

are received and retained by them in their

account. No double benefit shall be allowed to

be claimed by the Port as well as the actual

service providers. [DGFT Circular No. 06/2015-

20 dated 22/05/2018]

Trade Notice:

• Clarification is issued that validity period is

extended upto 24 months for all scrips issued

on or after 1.1.2016 under chapter 3 irrespective

of period of FTP. Further scrip holders are not

required to approach RA for any amendment in

the validity period. [Trade Notice No. 08/2018-

19 dated 15/05/2018]

• Importers who has paid advances & opened

irrevocable letter of credit for import of peas are

required to furnish such documents indicating the

quantity contracted and amount paid by 18th may

2018 at policy2-dgft@nic.in and

shyama.roy@nic.in.  [Trade Notice No. 05/2015-

20 dated 09th May, 2018]

• A separate "identification tab" in online MEIS

application module shall be created for

differentiating MEIS applications pertaining to

Project Exports from the normal exports. After

filing of MEIS application and submission of

specified documents, NIC will make changes in

the online MEIS application module as per

approved rates pertaining to Project Exports so

that duty credit scrips eligible for Chapter 98

(Project Export) shall be granted. [Trade Notice

No. 14/2018-19 dated 30/05/2018]

INCOME TAX

Notifications
• The Central Government has amended Double

Taxation Avoidance Agreement (DTAA) and

Prevention of fiscal evasion with respect to taxes

on Income and on Capital with THE

GOVERNMENT OF THE STATE OF KUWAIT to

replace the Article 28 for exchange of information

among the two countries. [Notification No.

21/2018 dated 4th May 2018]

• The Central Government by the notification has

notified that any income accruing or arising to

Abu Dhabi National Oil Company, ADNOC

Marketing International Limited, and ADNOC

Marketing International (India) RSC Limited
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(foreign companies) on account of storage of

crude oil in a facility in India and sale of crude oil

therefrom to any person resident in India shall

not form part of their income u/s 10(48A) of

Income Tax Act. [Notification No. 22/2018

dated 8th May 2018]

Circulars

• No New Circular

PROFESSIONAL TAX

Trade Circular

• Late fee payable by the registered employer for

delay in filing of monthly/annual professional tax

returns pertaining to the periods April 2016 to

June 2018 is exempted. Provided that the

amount of professional tax have been paid within

due date and all such pending professional tax

returns to be filed on or before 31st July 2018.

[Trade Circular No. 15T/2018 dated 21/05/

2018]

COMPANY LAW

Notifications
• Amendments in Companies (Meetings of Board

and its Powers) Rules, 2014 as under:

– Insertion of proviso for Rule 4 of meeting

through video conferencing or other audio

visual means stating that "where there is

quorum in a meeting through physical

presence of directors, any other director

may participate through video conferencing

or other audio visual means."

– Now compliances w.r.t. constitution of Audit

Committee and Nomination and

Remuneration Committee of the Board is

required to do by the "Listed Public

Companies" only. Earlier it was applicable

to every listed company whether public or

private.

– As per provisions of Section 186 (3) if any

company wants to give any loan to any

person or other body corporate or give any

guarantee or to invest exceeding 60% of its

paid-up share capital, free reserves and

securities premium account or 100% of its

free reserves and securities premium

account then the prior approval by way of

special resolution passed at a general

meeting shall necessary in following

manner:

A resolution passed at a general meeting

shall specify the total amount up to which

the Board of Directors are authorized to give

such loan or guarantee, to provide such

Security or make such acquisition:

Provided that the company shall disclose to

the members in the financial statement the

full particulars of such loan, guarantee

investments etc.

[Notification No. G. S. R. 429 (E) dated 7th

May, 2018]

• Omission of following rules from the Companies

(Prospectus & Allotment of Securities), Rules

2014:

Rule 3: Information to be stated in the

Prospectus

Rule 4: Reports to be set out in the Prospectus

Rule 5: Other matters and reports to be stated

in the prospectus

Rule 6: Period for which information to be

provided in certain cases

[Notification No. G. S. R. 430 (E) dated 7th

May 2018]

• Amendment in the Companies (Appointment &

Qualification of Directors ) Rule, 2014 inserting

following sub-rule (2)to Rule 5 for Qualifications

of Independent Directors:

– "(2) None of the relatives of an independent

director, for the purposes of sub-clauses (ii)

and (iii) of clause (d) of sub-section (6) of

section 149,-

(i) is indebted to the company, its holding,

subsidiary or associate company or their

promoters, or directors; or

(ii) has given a guarantee or provided any

security in connection with the indebtedness

of any third person to the company, its

holding, subsidiary or associate company
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or their promoters, or directors of such

holding company,

For an amount of fifty lakhs rupees, at any

time during the two immediately preceding

financial years or during the current financial

year."

– Now it is not mandatory to file e-form DIR-

11 by Director to ROC for filing of copy of

his resignation. The words 'Shall' have now

been substituted as 'May'.

[Notification No. G. S. R. 431 (E) dated 7th

May 2018]

• Amendments in Companies (Audit & Auditors)

Rules, 2014 as under:

– Now there is no need to ratify the

appointment of Auditor in every AGM till

sixth meeting by way of passing of an

ordinary resolution. Now the Auditor

appointed in the AGM shall hold office from

the conclusion of that meeting considering

it as first meeting till conclusion of sixth AGM.

No need to ratify the appointment of said

Auditor in every years AGM.

– Rule 9 stating provisions w.r.t. Liability to

devolve on concerned partners only is

omitted.

– Substitution of wordings "Adequate Internal

Financial Controls System" to "Internal

Financial Controls with reference to financial

Sr.No. Period of delays Forms including charge documents

01 Up to 15 days (sections 139 and 157) One Time

02 More than 15 days and up to 30 days 2 times of normal filing fees

(Sections 139 and 157) and up to 30 days

in remaining forms.

03 More than 30 days and up to 60 days 4 times of normal filing fees

04 More than 60 days and up to 90 days 6 times of normal filing fees

05 More than 90 days and up to 180 day 10 times of normal filing fees

06 Beyond 180 days 12 times of normal filing fees

• Additional fees for delayed filing of Annual Return forms and Forms for filing of financial statements:

i) In case the period within which these forms required to be submitted expires after 30/6/2018, the

additional fee shall be payable as: (i.e. after 30th June 2018)

statements". Accordingly now auditor shall

state in his audit report about "Internal

Financial Controls with reference to Financial

Statements of the Company."

[Notification No. G. S. R. 432 (E) dated 7th

May, 2018]

• For issue of swear equity shares, the expression

employee is clarified as 'a permanent employee

of the company who has been working in India /

outside India' earlier there was restrictions as

said permanent employee should be for at least

last one year, now this one year restriction is

removed. [Notification No. G. S. R. 434 (E)

dated 7th May, 2018]

• Amendment to the Companies (Registration

Offices and Fees) Rules, 2014 as under:

– One time re-submission of RUN form (for

reservation of name through web service)

for rectification of defects if any is allowed

by ROC with 15 days' time for such

rectifications.

– Table of additional fees applicable for

delayed filing of e-forms other than forms

for increase in Authorized Share Capital &

Annual filing forms:



Bizsol UPDATE June - 2018

12

Sr.No. Period of delays Additional Fees Payable in Rs.

01 Filing of Annual return in e-form MGT-7 One hundred per day
after due date

02 Filing of Financial Statements in e-form One hundred per day
AOC-4 after due date

03 More than 30 days and up to 60 days 4 times of normal filing fees

ii) In cases where annual return and financial statements due date to file these forms is before 30th

June 2018

Sr.No. Period of delays Additional fee payable (in Rs.) up to 30/6/2018

01 Up to 15 days (sections 139 and 157) One Time

02 More than 15 days and up to 30 days 2 times of normal filing fees
(Sections 139 and 157) and up to 30 days
in remaining forms.

03 More than 30 days and up to 60 days 4 times of normal filing fees

04 More than 60 days and up to 90 days 6 times of normal filing fees

05 More than 90 days and up to 180 day 10 times of normal filing fees

06 Beyond 180 days 12 times of normal filing fees

[Notification No. G. S. R. 435 (E) dated 7th May 2018]

Circulars

• Clarification on Condonation of Delay Scheme

2018 has been issued that as per said scheme,

in the event of defaulting companies whose

names have been removed from the register of

companies under section 248 of the Act and

which have filed applications for revival under

section 252 of the Act up to the date of this

scheme, the Director's DIN shall be re-activated

only by NCLT order of revival subject to the

company having filing of all overdue documents".

Accordingly it is directed that in such cases the

Registrar(s) of Companies shall raise a ticket

through Change Requirement Form (CRF) on

MCA21 portal along with copy of NCLT order and

E-governance shall activate DIN of the directors

of such struck off companies that have been

revived through NCLT to file e-CODS, 2018.

However, the directors whose DINs are proposed

to be activated through CRF should not be

directors on any other company which has been

stuck off under section 248(1) of the Act (other

than the one revived through NCLT order as

mentioned in CRF). This may be ensured by the

ROC before raising CRF with E-governance.

[General Circular No.5/2018 dated 17th May

2018]

INSOLVENCY & BANKRUPTCY CODE:

Notifications

• Provisions of section 227 to 229 (provisions w.r.t.

powers of central government to notify financial

service providers, Budget, Annual Report) of

Insolvency and Bankruptcy Code, 2016 shall

come into force w.e.f. 1st May 2018.

In view of aforesaid provisions Insolvency and

Bankruptcy Board of India (Annual Report) Rules,

2018 has been issued and published.

[Notification Nos. S.O. 1817(E) & G.S.R. 422

(E) dated 1st May 2018]

Circulars

• No New Circulars

Regulations

• No New Regulations

FEMA / RBI

Notifications

• No New Notifications

Circulars

• No New Circulars
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CBEC Notified Exchange Rate for Conversion of Foreign Currency w. e. f,

18th May 2018 [Notification No.43/2018-Customs [N.T]

Dated 17th May 2018]

SCHEDULE - I

S.No. Foreign Currency

Rate of exchange of one unit of foreign currency

equivalent to Indian rupees

(For Imported Goods) (For Export Goods)

1. Australian Dollar 52.15 50.40

2. Bahrain Dinar 185.60 173.70

3. Canadian Dollar 54.05 52.30

4. Chinese Yuan 10.85 10.50

5. Danish Kroner 10.95 10.55

6. EURO 81.50 78.85

7. Hong Kong Dollar 8.75 8.50

8. Kuwait Dinar 232.15 217.20

9. New Zealand Dollar 47.90 46.05

10. Norwegian Kroner 8.55 8.25

11. Pound Sterling 93.35 90.40

12. Qatari Riyal 19.25 18.00

13. Saudi Arabian Riyal 18.70 17.50

14. Singapore Dollar 51.40 49.85

15. South African Rand 5.65 5.25

16. Swedish Kroner 07.95 7.65

17. Swiss Franc 69.00 66.80

18. UAE Dirham 19.05 17.85

19. US Dollar 68.65 66.95

S.No. Foreign Currency

Rate of exchange of 100 units of foreign currency

equivalent to Indian rupees

(For Imported Goods) (For Export Goods)

1 Japanese Yen 62.55 60.50

2 Kenya Shilling 64. 90 60.65

SCHEDULE-II
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Refund of GST paid by Exporters on
Inward Supplies or Outward Supplies

CMA Ashok B. Nawal

Contact: +91 9890165001 • E-mail: nawal@bizsolindia.com

Exporters are entitled to obtain the refund of CGST + SGST / UTGST or IGST paid on inward supplies,when

such inward supplies are used for the purpose of export of goods or services or both. Similarly, exporters are

also entitled to obtain the refund on IGST paid on exports on outward supplies of goods or services or both. It

is ensured incidence of tax is not borne by the exporters.

Refund

Rule 96

IGST Paid on Outward
Supplies

Rule 89

CGST + SGST / UTGT or
IGST Paid on Inward Supplies

Rule 89(4B)

Refund on claimed on ITC paid on
Inward Supplies  by EOU, Merchant
Exporters & Advance Authorisation

Rule 89(4A)

Refund claimed on ITC paid on

Inward Supplies (Deemed Exports)

Rule 89(4)

Based on the
Formula

Eligible for all exporters, who have

not received the supplies from

1. Supporting manufacturer who has

paid concessional rate of duty

2. Who has not received the supplies

from Advance Authorization Holder

or EPCG Holder or EOU
Eligible for all exporters to get the

proportionate refund based on net ITC

and total turnover and export turnover.

Net ITC do not include the inward

supplies on which refund has been

availed under Rule 89 (4A) and Rule

89(4B).

Supplies made on payment of GST

to Advance Authorization / EPCG

Holder / EOU and recipient or supplier

can get the refund of such amount

paid against tax invoice. However,

system has been designed only to

claim refund of such amount paid on

inward supplies of goods by recipient

only.

Refund of GST paid on inward

supplies by EOU who has claimed

the benefit of exemption of Basic

Custom Duty and IGST under

Notif ication No 78/2017Cusor

Advance Authorization Holder claiming

exemption of Basic Custom Duty &

IGST under Notification No. 79/2017

Cusor Merchant Exporter receiving the

goods at concessional rate of duty

@0.1%

CBIC has issued the most awaited clarification vide

circular number 45/19/2018 GST dtd. 30.05.2018.

Highlights of the said circular are given below:

1. The said restriction is not applicable to an exporter

who has procured goods from suppliers who

have not availed the benefits of the specified

notifications for making their outward supplies.

Further, the said restriction is also not applicable

to an exporter who has procured goods from

suppliers who have, in turn, received goods from

registered persons availing the benefits of these

notifications since the exporter did not directly

procure these goods without payment of tax or

at reduced rate of tax.

2. Thus, the restriction under sub-rule (10) of rule

96 of the CGST Rules is only applicable to those

exporters who are directly receiving goods from

those suppliers who are availing the benefit under

notification No. 48/2017-Central Tax dated the

18th October, 2017, notification No. 40/2017-

Central Tax (Rate) dated the 23rd October, 2017,

or notification No. 41/2017-Integrated Tax (Rate)
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dated the 23rd October, 2017 or notification No.

78/2017Customs dated the 13th October, 2017

or notification No. 79/2017-Customs dated the

13th October, 2017.

3. Further, there might be a scenario where a

manufacturer might have imported capital goods

by availing the benefit of Notification No. 78/2017-

Customs dated 13.10.2017 or 79/2017-Customs

dated 13.10.2017. Thereafter, goods

manufactured from such capital goods may be

supplied to an exporter. It is hereby clarified that

this restriction does not apply to such inward

supplies of an exporter.

4. Though, the said clarification does not resolve the

issues raised above except for purchase of capital

goods by the supplier against notification no. 78/

2017 Cus or 79/2017 Cus both dtd 13.10.2017 and

goods are supplied to the exporters. The restriction

will not be applicable to the exporters.

5. Refund of un-utilised ITC of compensation cess

availed in cases where final product is not subject

to levy of compensation cesson account of zero

rated supply.

6. It is further clarified that LUT should not be insisted

for zero rated supply of exempted on non-GST

goods i.e. non-taxable goods

Taxpayer being Merchant
Exporter also

Taxpayer having DTA unit is entitled
for refund of IGST paid on outward
supplies provided the inward supplies
has not been received under Advance
Authori-sation otherwise such refund
under Rule 96 is not available.
Alternatively refund under Rule 89 can
be claimed

Taxpayer having EOU Unit can claim
the refund of IGST paid on exports
provided inward supplies has not been
received under Advance
Authorisation, otherwise refund under
Rule 89 only can be claimed.
Similarly, when supplies are received
from EOU, Advance Authorisation

No refund of IGST paid on outward
supplies under Rule 96 can be made,
if inward supplies are received at
concessional rate i.e. 0.1%

Taxpayer having
DTA Unit

Taxpayer having EOU
Unit

In all other cases, refund under
Rule 96 will be entitled

Similarly, domestic unitwish to claim the refund of IGST paid on exports, then DTA will have to ensure that

there is no inward supply claiming benefit of merchant exports and Inward supplies against Advance

Authorization otherwise DTA will have to apply refund under Rule 89 only. Below chart provides more clarity:



Bizsol UPDATE June - 2018

16

Clarification is needed whether it is for individual supplies or exporters have been put to the exporters without

any time limit for claiming refund under Rule 96 of CGST Rules 2017.
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Unfortunately, exporters are receiving ends at all times

irrespective of the facts which government rules the

country, since the schemes and policies are made by

the officials of two different ministries, which never

coincides with the object of the Government. In spite

of the fact that India is one of the Country who is the

part of WTO Agreement,whereby it is agreed that no

taxes to be exported and there should be level playing

fields amongst all exporters in the world.

However, prior to implementation of GST and 101

Constitutional Amendment Act, there were different

taxes, which were imposed by Central Govt, State

Govt., local bodies and therefore any policy declared

by Ministry of Commerce in Foreign Trade Policy was

restricted to either exemption of taxes or refund of

taxes. Still all the State Governments had the policy

to exempt VAT / Sales Tax on exports and allow 100%

credit / set off for their inputs, but taxes levied by local

bodies were always subjected to cost and these were

getting exported via cost. There was always a

difference in the policy announced by Ministry of

Commerce and notifications issued by the Department

of Revenue either giving refund / exemptions or time

gap, but exporters are suffering during the pre-GST

regime also.

Each exporter was expecting that such gap which was

prevailing in pre-GST Era will vanish and the

methodology will be adopted at par with other

countries, but this has become the dream and the

time has come to say that earlier practice was better

than current one in GST Era and not on account of

GST Act, but the provisions made in the rules or

procedure issued by way of a notification or circular

are different, which decides the fate of exporters.

Further restrictions and travel towards the bad fate

of the exporters are made through the technology

developed by GSTN and ICE Gate w.r.t. non-adhering

to the procedure prescribed in the rules / provisions

of the act and bugs in the system.

Un-resolved Issues of the Exporters

in GST Regime

By CMA Ashok B. Nawal

Contact: +91 9890165001 • Email: nawal@bizsolindia.com

Attempt has been made to highlight the areas, where

there is a difference and on account of such difference,

exporters are suffering from 1st July onwards and

huge amount has been locked up in working capital

and thereby becoming non-competitive in the

international competitive market and there is no level

playing field as committed by India through signing

WTO agreement.

1. Date of Implementation

Though GST Laws were enacted in the month of Feb

2017, the implementing date was notified on 1st July

2017. Notifications under GST Law w.r.t. imports and

exports were issued on 28.06.2017 and 30.06.2017

the Circular was issued for giving the LUT / Bond and

procedure for exporting on payment of duty under

the claim of refund on 4th July 2018. Whereas, this

time gap also made all exporters to suffer. However,

amendments in foreign trade policy considering the

changes in GST Regime was made in Trade Notice

No. 11/2015-20 dated the 01/07/2017 without issuing

notification to amend foreign trade policy and new

foreign trade policy was declared on 5th Dec 2017.

2. Special Economic Zone

Section 16 of IGST Act 2017 provides that supply to

SEZ Developer and SEZ unit are zero rated supply

and Section 7 of IGST Act 2017 clearly provides such

supply will be considered as inter-state supply.

Supplies are made to SEZ Developers or SEZ Units

will be either without payment of IGST under LUT or

on payment of IGST under the claim of refund, but

the trade & industry was not made aware that such

supplies also to be covered under LUT and therefore

there was a procedural lapse. Even the service

provider to SEZ Developers / SEZ Units have supplied

without payment of IGST without submission of LUT.

Further, number of small suppliers of goods / services

or both have not obtained the registration and they

have supplied the goods or services or both to SEZ,
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whereas they need to obtain the registration

whenever they do inter-state supply without any

threshold limit.

Further, since there was no clarity, when any person

having SEZ & DTA in the same state then they have

taken the single registration either through migration

process from old number to new number of VAT

Registration. Since it was auto-migrated, no system

was developed by GSTN to take separate registrations

for such unit which was provided on 19.03.2018 and

therefore number of SEZ have to receive the goods

with payment of GST till that time.

Further, Section 7 of SEZ Act 2005 & Rule 27 of SEZ

Rules 2006 have not been amended so far and

therefore the exemption so far availed of IGST

payment will be unnecessarily in the litigation

considering provisions of Section 51 of SEZ Act 2005,

which has overriding effect over any other law of the

land of the India. Further, earlier contractors of SEZ

Developer& Unit were entitled for exemption but in

the GST Regime are not entitled for such exemption

of custom duty and IGST.

3. Interface of GSTN with ICE Gate:

GSTN provides for tax invoice and tax invoice is used

for uploading GSTR-1, whereas shipping bill denotes

commercial invoice number and therefore exporters

could not get the refund even though they have paid

IGST on exports under the claim of refund against

the Tax Invoice. There was a mismatch of tax invoice

number appearing in GSTR-1 and number reflected

in shipping bill. ICE Gate system should have allowed

to incorporate tax invoice number on shipping bill also

in the column provided for ARE-1in shipping bill and

therefore exporters had to file concordance table to

the Annexure A as given in the circular no. 5/2018

Cusdtd. 23.02.2018 and therefore most of the

exporters were deprived of obtaining the refund claim

under Rule 96 of CGST Rules 2017 of IGST paid by

them on exports from the period of 1st July'17 till

almost in the month of March'18.

Further IGST has to be paid on transaction

value,which may be on ex-work basis, FOR, FAS,

FOB, C&F, C&I, CIF, Door delivery etc. and in

accordance with Section 15 of CGST Act 2017, GST

will be payable on transaction value and not only on

FOB value, whereas refund is denied when IGST paid

is more than tax to be paid on FOB value.

There is no mechanism to get the differential amount

either in electronic cash ledger or electronic credit

ledger maintained by GSTN and therefore exporters

at loss on duty paid on such difference i.e. transaction

value - FOB value. Even exporters have received the

demand alongwith interest.

Since, there is no direct interface through electronic

mode between ICE Gate and GSTN, report generated

by each of them and shared by each of them is not

accessible to the taxpayer and it creates lot of interface

with govt. officials which was not envisaged. Albeit,

such information can be availed by the taxpayer only

after doing the necessary login of ICE gate which itself

is the difficult task by itself. Even number of exporters

have followed up with ICE Gate helpdesk as well as

GSTN helpdesk but in vain, still they are struggling to

get their refund and remain at the mercy of the govt.

officials. There are number of cases, where such

corrections were made in the said annexure as

mentioned above and uploaded. Still there are no

responses either from custom office or GSTN and

exporters have been deprived of the refund from the

month of July'17 onwards.

4. Provisions in the Act & Rules / Notifications

and amendment thereof vis-à-vis system

design of GSTN:

o Periodicity of filing the Refund under Rule

96 & Rule 89: In accordance with the provisions

of the Act & Rules the taxpayer can file refund

claim on any periodical basis i.e. monthly, bi-

monthly quarterly, half yearly or yearly. However,

in accordance with the system, refund has to be

filed on monthly basis.

o  System is overriding the provisions of Rules

& Act:

a. Provisions of Act & Rules do not stipulate to

grant the refund of duty on minimum of the

followings, whereas, rule does not provide

such limitation.

• Amount of refund applied as per

formula

• Balance at the end of the month for

which refund is applied

• Balance at the end of the date of filing

the refund claim,
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b. The system which was amended on 13th

April 2018 only. Till that time, exporters have

faced the difficulties in filing the online refund

claim. Till that time, refund claim is filed

online, even physical copies are not

accepted by the jurisdictional officers and

exporters have to run from pillar to post to

solve the queries which remain un-solved.

c. Statement A which is required to be filed for

applying the refund under Rule 89 cannot

be uploaded in the system and therefore

online application cannot be made and until

online application is made, jurisdictional

officers are not accepting the physical copy.

Thereby exporters are deprived of the

refund of duty paid by them on inward

supplies used for exports.

d. Deemed Export Refund: In accordance with

the provisions of the Rule 89 of CGST Rules

2017 and notification 49/2017 Central Tax,

refund is granted on duty paid when goods

are supplied, which are termed as "Deemed

Exports" and such refund can be applied

either by recipient or supplier. The system

has been designed that only recipient can

apply for the refund and not the supplier.

Jurisdictional officials not accepting the

refund claims from supplier and therefore

huge refund is blocked on account of such

system design.

o Restriction of Refund for supplies received

from EOU, EPCG / Advance Authorization

Holder:

CBIC issued most awaited clarification vide Board

Circular 45/19/2018 GST dtd. 30.05.2018 on

refund under Rule 89. In any case, exporters will

not bear the incidence of IGST on the inputs and

therefore more clarity has been given in the said

circular. However, Rule 89 was amended vide

Notification No. 3/2018 dtd. 23.01.2018, which

was made effective from 23rd October 2018 and

clarification has been issued only in the month

of May 2018. Till the time, there was a lot of

confusion and exporters were suffered

Section 54 of CGST Act 2017 and Section 16 of

IGST Act 2017 provides for refund of duty paid

on exports or inward supplies used for exports

which are cleared under LUT without payment

of IGST. Whereas notification no. 3/2018 Central

Tax dtd. 23.01.2018 has been issued restricting

the refund claim to those persons who has

received the supplies from EOU, EPCG / Advance

Authorization Holder or supplies made at 0.1%

of tax on the condition that these goods will be

exported. Albeit, it has been stated that

conditions and procedures can be given in the

rules for safeguarding the revenue, but rule

cannot make change the eligibility condition.

Further, the notification has been drafted in the

manner so that lot of litigations are expected due

to understanding and different interpretation

without specifying the period. Separate article is

given explaining the impact of such

amendments.

Notification 3/2018 Central tax issued on

23.01.2018 and made applicable retrospectively

from 23.10.2017 without understanding the fact

that incidence of tax has been already paid and

collected by Govt and now they cannot deprive

any exporters for getting that amount back.

o Formula of calculating the refund of inverted

duty structure:

Section 54 of CGST Act 2017 provides the refund

of duty under inverted duty structure i.e. when

your input tax is higher than that of output tax. It

provides the wording on input tax paid on the

supplies, which includes goods & services.

However, notification number 21/2018 Central

Tax dtd. 18.04.2018, restricts refund of ITC on

goods only and not considering ITC on services.

It is important to note that when any outward

supplies are supplied at higher rate, it is supplied

from the inward supplies which includes goods

& services and therefore restriction has been

placed by the rule which is not permitted under

the law and needs to be challenged before the

Hon. High Court.

Further, the notification has been issued

restricting the ITC only on goods on 18.04.2018,

whereas system do not allow refund claim taking

the ITC for goods and services prior to

18.04.2018.In the present case, rules override
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the section and system override the rules. This

can happen only in India.

o Payment of IGST to the Advance

Authorization holder for replenishment of

goods

Notification No. 79 Cusdtd. 13.10.2017 has been

issued to exempt IGST to EPCG Holder and

Advance Authorsation Holder. However, it

restricts the exemption only in the case imports

are made prior to exports. Whereas, foreign trade

policy very clearly provides the exemption of

duties to imports against Advance Authorisation

holders even if it is for replenishment. Prior to

GST Era, there was option to pay additional duties

under the Custom Tariff Act to the Advance

Authorisation Holders in the case of pre-export /

post-exports. However, in GST Era such option

is not been given to the exporters and when

goods are imported beforeexportationthen one

has to take the exemption and if it is for

replenishment i.e. post exportation then no

exemption of IGST is given. This is not in terms

of IGST.

o New Board Circular No. 12/2018 dtd.

29.05.2018:

The board circular admits that despite issuing

number of circulars still exporters are not getting

refund and they have issued one more circular

on account of no interface of GSTN with

ICEGATE. And therefore, exporter has been

asked to obtain Chartered Accountants

Certificate for the period of export made from

1at July 2017 to 31st March 2018 and required

to be submitted on or before 31st Oct 2018 to

provide the following details:

a) Even if there is no short payment, the IGST

paid on exports reflected in GSTR-3B is

equal or greater than the IGST paid on

exports reflected in GSTR-1 then Chartered

Accountant Certificate is required to be

furnished (no format prescribed) on or

before 31.10.2018 to Custom office of port

of exportation covering all the reports from

all the ports or submit port wise at the option

of exports and copy of such certificate will

have to be given to Jurisdictional GST

Officer. It has been very clearly stated that

non-submission of CA Certificate shall affect

the future IGST Refund.

b) When there is a short payment on IGST paid

on exports reflected in GSTR-3B is less than

IGST paid on exports reflected in GSTR-1

and such short payment will have to be paid

through challan and details of such payment

if more than Rs. 10 lacs will have to be

certified by Chartered Accountant. Such

certificate will have to be furnished on or

before 31.10.2018 to Custom office of port

of exportation covering all the reports from

all the ports or submit port wise at the option

of exports and copy of such certificate will

have to be given to Jurisdictional GST

Officer. It has been very clearly stated that

non-submission of CA Certificate shall affect

the future IGST Refund. It is unfortunate,

even if exporters have balance in electronic

credit ledger such amount cannot be

debited. Needless to say, though interest

amount is not mentioned, it will have to be

paid as delayed payment @18%.

Further, in any case exporters will have to

face the audit of the department in the name

of "Post Refund Audit".

It seems that making exports is crime, since

they have to face lot of hurdle for claiming

the refund either under Rule 96 or Rule 89

of CGST Rules 2017.

5. Way Forward-Proactive Thinking:

Hon. Prime Minister has announced India as

"Manufacturing & Service Hub" and promoting

"Make-in-India" Brand but the actions of the govt.

While we have to accept govt has issued various

board circulars dtd. 15th Nov 2017, 21st Dec.

2017, 15th March 2018 for laying down the

procedure of manual filing and processing of

different types of refunds but due to above issues,

refundsare still locked up which is more than Rs

20,000 Cr. Govt has issued a circular on 30th

May 2018 for clarifying the refund related issues

w.r.t. followings:

1. Refund of balance in electronic cash ledger

filed by ISD registered person or composition
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tax payer and refund of electronic cash

ledger / credit ledger by non-resident taxable

person

2. Refund of IGST paid made on export of

services and supplied to SEZ Developer and

Unit for the period 01.07.2017 till 31.03.2018

3. Refund of un-utilized ITC of compensation

cess availed in cases where final product is

not subject to levy of compensation cesson

account of zero rated supply.

It is further clarified that LUT should not be

insisted for zero rated supply of exempted

on non-GST goods i.e. non-taxable goods.

Still following actions are required to be

taken without any further delay to save

exporters and to achieve the dream of Hon.

Prime Minister of "Make-in-India":

• Notification 3/2018 Central Tax dtd. 23.01.2018

should be rescinded and new notification needs

to be issued with simple drafting allowing

exporters to get the refund as envisaged in

Section 54 of CGST Act 2017. In other words,

restrictions put in the notification needs to be

withdrawn with retrospective effect from

23.10.2017.

• System needs to be modified and remain valid

for different period as per the amendment made

time to time in the rules, since system cannot

override the provisions of the rules or the

sections.

• While, drafting the rule either for making or

amendment, it has to be ensured that provisions

of the rules cannot override the section.

• Till the time system is modified as envisaged,

manual application to be accepted and to be

processed immediately and grant the refund.

• Govt should come out with the system to grant

provisional refund on the based on the returns

filed by GSTR-3B and GSTR-1showing IGST paid

on exports and such provisional refund can be

to the extent of 90% in case of refund under Rule

96 and Rule 89.

• CBIC/ GST Council should consider all the

difficulties as mentioned above and provide a

simple solution, so that there will be some energy

for revival of exports.
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Kindly refer following amendments to the Para

Transport Recovery from Employees:

• Transport Recovery from Employees:

Recovery will be taxable as an outward Supply

in GST. Being the related party, valuation will be

at open market value. However, if contractor is

providing the services of bus for the travel of the

employees, then input tax credit can be availed

on such services, since employer will be

providing outward services to their employees.

• The service provided by the vehicle owner is

falling in renting of motor vehicle falling under

HSN 9966. This service has tax rate @ 18%. As

per classification issued by UN, below services

are included in 9966

9966 subclass includes:

- rental of buses or coaches with operators for a

period of time, not generally dependent on

distance. The renter defines how and when the

vehicles will be operated, determining schedules,

routes, and other operational considerations.

This subclass does not include:

- non-scheduled local, urban and suburban bus

or coach services (charter services), cf. 64118

- non-scheduled long-distance bus or coach

services (charter services), cf. 64223

It is to be noted from the above that the bus owner is

providing renting of bus services. As per classification

issued by UN, below services are included in 9964,

• The service provided by Tax Payer to their

employees is in nature of passenger transport

service falling under HSN 9964. The service tax

exempted for this service if it is contract carriage

and non-AC based on exemption notification

mentioned by us in trailing mail.

9964 subclass includes:

- passenger transportation services over

pre-determined routes on a predetermined

schedule by motor-bus, tramway, trolley bus and

similar, rendered within the confines of a single

city or group of contiguous cities, with service

being available to all users

- transport of accompanying luggage, animals

and other items that may be carried at no extra

cost

This subclass does not include:

- urban and suburban passenger transportation

services by railway, cf. 64111

- urban and suburban passenger road

transportation services available to a specific

segment of users, cf. 63114

Such service provided in Non-A/c contract

carriage will be exempted vide notification number

12/2012 Central Tax dtd. 28.06.2017. However,

if it is A/C carriage then recovery will be taxable

as an outward Supply in GST. Being the related

party, valuation will be at open market value.

GST will be payable @ 18%. Invoice to be raised

by Employer.

• Transport Recovery from Other than

Employees:

Recovery will be taxable as an outward Supply

in GST when contract carriage is Air-conditioned.

Being the unrelated party, valuation will be at

transaction value and GST will be payable @ 18%

and Invoice to be raised by Employer and report

in GSTR-1 as B2B / B2C transaction. If it is non-

air conditioned then it will be exempted on the

grounds mentioned above.

Corrigendum to the Article –

"Human Resource Practices & GST"

Published in May 18 Bizsol Update
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GOODS AND SERVICE TAX
v Jurisdiction of State Government: Whether

the State Government is empowered under Rule

138 of U.P. GST Rules to issue a notification

prescribing carrying of any forms or documents

along with a consignment during inter-State

movement has been referred to the Larger

Bench headed by the Chief Justice. (2018-TIOL-

34-HC-ALL-GST)

v Reinstatement charges and access charges:

Recovery of charges for restoring the patches

of roads cannot be equated to performing a

sovereign function as envisaged under Article

243W. It was thus held that GST is payable on

reverse charge basis on reinstatement charges

and access charges paid to Municipal authorities

towards restoration of roads. Residuary Entry no.

35 of Notification 11/2017-CT(R) covers 'services

nowhere else classified' and attracting GST

@18% would be applicable. (2018-TIOL-22-

AAR-GST)

v Sale of Motor vehicle as scrap: Supply of

motor vehicles as scrap after its usage was held

as 'supply' in the course of furtherance of

business and such transaction attracted GST

and/or Compensation Cess; however, on the

question of availability of Input Tax credit on

purchase of motor vehicles [cash carry vans used

for cash management business] and supplied

post usage as scrap, matter was referred to

Appellate authority. (2018-TIOL-21-AAR-GST)

v Brand Name exemption: Package carrying a

declaration mentioning the name and registered

address of the applicant as the manufacturer,

cannot be considered as 'not bearing a brand

name' and hence ineligible for exemption from

GST. (2018-TIOL-18-AAR-GST)

v Works Contract: The activity of setting up and

operating a solar photovoltaic plant is 'works

contract' u/s 2(119) of the GST Act and Schedule

II treats works contracts as supply of services.

Central Tax/ State Tax (Rate). Hence, tax rate

would be 18% GST. (2018-TIOL-17-AAR-GST)

v Related Party transactions: Coal was supplied

by the related party to the assessee who then

supplied electricity to the related party. Such

activity was held as manufacture of electricity

from the coal supplied and the same was not

covered under the scope of job work. Since these

are related persons on account of direct or

indirect control over each other, any supply of

goods or services between them was treated as

supply even if made without consideration.

Thereby, GST was applicable on said supply.

(2018-TIOL-15-AAR-GST)

v Liquidated damages: GST is applicable on

Liquidated damages levied in case of delay on

the part of the contractor to provide materials

services. (2018-TIOL-33-AAR-GST)

CENTRAL EXCISE
v Doctrine of unjust enrichment: On the basis

of records maintained by assessee, Chartered

Accountant has also issued the Certificate,

certifying that incidence of duty had not been

passed on by assessee to any other person and

the incidence of such amount has been borne

by it. Further, affidavit issued by buyer of goods

indicated that they have not paid the excess duty

claimed by assessee in its invoice. Thus, it was

held that there was no shadow of doubt that the

incidence of duty had not been passed on by

assessee and the same had been borne by it

and that doctrine of unjust enrichment was not

applicable. (2018-TIOL-1381-CESTAT-DEL)

v Application of mind: As the final fact-finding

authority, the Tribunal can rely upon the

reasoning, findings or inferences given in the

order-in-original but there also has to be fresh
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and independent application of mind and not a

mere reproduction and repetition, even if the final

conclusion is one of affirmation. [2018-TIOL-987-

HC-DEL]

v Valuation of samples: Samples were cleared

as scarp after testing on the same, on payment

of duty. No duty is required to be paid for samples

drawn for testing. [2018-TIOL-1425-CESTAT-

MUM]

v Assessable value: 50% advertisement

expenses were borned by the dealer with

reference to sale of the finished goods. It was

held that appellant is not required to include such

expenses in Assessable Value (AV) [2018-TIOL-

1460-CESTAT-MUM]

CUSTOMS
v Refund of excess customs duty paid -

Assessee imported PVC flex film declared as Self

Adhesive PVC film and on the insistence of

proper officer of customs, paid Anti-dumping duty

under protest. Later, Ministry of Finance clarified

that the Notification 79/2010-Cus does not cover

the item under import. Hence assessee filed a

refund of excess paid duty which was rejected

on the grounds that the assessment itself had

not been challenged before the appellate

authority. It was held that non-filing of appeal

against assessed bill of entry does not bar

assessee from claiming excess duty paid, as

refund. [2018-TIOL-1668-CESTAT-MUM]

SERVICE TAX
v Employer-Employee relationship- Assessee

was a dealer of PP compounds falling under

Chapter 39 of the Central Excise Tariff Act, 1985.

Its parent company was located in Japan. The

Principal Company deputed the employees for

providing services in the factory premises in India.

SCNs were issued to the assessee proposing

demand for payment of service tax under

'Manpower Recruitment and Supply Agency

services'. Based on the agreement and that the

salary was paid by the assessee to such

deputees with deduction of PF contribution and

other social security benefits the relationship was

strictly in the nature of employer - employee.

Hence, it was held that the said service was not

in the nature of manpower supply. [2018-TIOL-

1630-CESTAT-DEL]

v Valuation under Service Tax: The fact that

commission was routed through Maruti Udyog

Limited (MUL) is of no consequence in view of

Section 67 of the Act as value for any taxable

service shall be the gross amount charged by

service provider for taxable service rendered by

him to his client and that it is nowhere provided

that money should flow directly from the service

recipient. In the present case it was held that

assessee cannot be burdened with any further

tax liability provided MUL have discharged the

liability correctly and within the prescribed period.

(2018-TIOL-1380-CESTAT-HYD)

v Place of supply of Service: Assessee paid

charges to Foreign Service provider towards

storage, warehousing, inspection, reviewing

charges for assessee's products, which were

later sold to foreign customer. These services

were wholly performed outside India. Therefore,

the demand on the said charges was not leviable

under service tax. [2018-TIOL-1417-CESTAT-

MAD]

INCOME TAX
v Discretion of AO: In the absence of any

yardstick or guideline to determine an

expenditure as excessive payment, AO has no

discretion to make disallowance. [2018-TIOL-

967-HC-MAD-IT]

v Carrying out no agricultural activity on the land

within two years from the date of sale of land

makes it ineligible for exemption benefits of

Section 54B. [2018-TIOL-811-HC-RAJ-IT]

v Charitable institutions are eligible to claim

depreciation on capital assets purchased by

them, if those assets are ploughed back by the

institution for charitable purposes. [2018-TIOL-

809-HC-RAJ-IT]

v Promotional events carried out for conducting

cricket matches, should not be construed as

commercial activity for a cricket association trust,

so as to deny exemption benefits u/s 11 of IT

Act. [2018-TIOL-632-ITAT-MUM]
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v Vijay Mallya loses UK case, banks can sell his England assets to recover debt.

v G P Meena, IRS of 2004 batch, appointed as Dy Secretary of Ministry of Steel

v Two-day bank strike from 30th May 2018 for Demanding salary revision

v ED files first chargesheet against NiravModi, associates

v Railways makes Aadhar optional for ticket booking

v DRI busts firearm smuggling racket; seizes 2 AK-47 & nabs 5 persons
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v Moody's cuts India's growth forecast to 7.3 per cent from 7.5 per cent.

v 'Special refund fortnight' from May 31 to clear exporter dues

v CBDT directs IT department to hold Grievance Redressal fortnight in June

v IIP growth slows to five-month low of 4.4% in Mar; capital goods fall 1.8%

v India, World Bank sign $500 million loan pact for rural roads

v Central Board of Direct Taxes exempts angel investors from income tax.

v Post-acquisition by Tata Steel, Bhushan Steel Ltd today sought an additional 90-day

time from Sebi to file its financial results for the quarter and fiscal ended March 31.

v Market regulator the Securities and Exchange board of India (Sebi) has scrapped the

special window meant for inter-se trading between foreign institutional investors (FIIs).

v The Indian government and the World Bank signed a $500 million loan agreement to

provide additional financing for the Pradhan Mantri Gram SadakYojana (PMGSY) Rural

Roads Project, implemented by Ministry of Rural Development.

v PNB's Q4 loss at Rs 13,417 crore, highest ever in Indian banking.

v NALCO registers more than 100% growth

v Consolidated net of HDFC jumps 29 per cent to Rs 3,961 crore.

v UIDAI has halved the daily minimum Aadhaar enrolment/ updation target for stipulated

bank branches to eight from July 1, 2018.

v Wholesale inflation hits 4-month high on high fuel, food costs; CPI at 4.58 per cent.

v 17 PSU lenders post Rs 59,145-crore losses in Q4. The government has directed the

nominee directors to attend all board meeting of PSU banks.

v SAIL finally announces Rs 816 crore profit in Q4










